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MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 01/22/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, counsel or self-represented parties email Department 07 to request 

argument and to specify the issues to be argued. Counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no 

later than 4:00 p.m. of his or her decision to appear to argue and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 7’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 1.  TIME:  9:00   CASE#: MSC16-00052 
CASE NAME: CASHCALL VS REEL 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AGREEMENT & RELEASE 
FILED BY CASHCALL, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 2/26/21 at 9:00 a.m. in Dept. 7. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of KOSI FILED BY 
GORDON M HINDS 
* TENTATIVE RULING: * 
 
Hearing continued to 2/5/21 by verbal Stipulation at 1/12/21 CMC hearing. 
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 3.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS SAN RAMON VALLEY USD 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SAN RAMON 
UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to February 5, 2021 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00719 
CASE NAME: HUITT-LOPEZ VS. HILTON HOTELS 
HEARING ON MOTION TO/FOR STIKE CLAIM FOR PUNITIVE DAMAGES FROM 
2ND AMENDED FILED BY BUG ZAPPERS PEST CONTROL, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Bug Zappers Pest Control’s motion to strike punitive damages 

and portions of Plaintiff Carla Huitt-Lopez’s Second Amended Complaint. For the following 

reasons, Defendant’s motion is granted, without leave to amend. 

Background Facts 

This dispute arises from Plaintiff’s stay at the Concord Hilton, located at 1970 Diamond Blvd., 

Concord, CA 94520. (Second Amended Complaint at ¶ 4.) Plaintiff alleges that she checked in 

at the hotel on April 7, 2016 but was switched to another room the next day. (Id. at ¶¶ 15, 16.) 

On April 9, 2016 she “began to feel a bit of discomfort and itchiness” and the next day she 

“noticed that she had many bite marks all over her body.” (Id. at ¶¶ 17, 18.) She further alleges 

that she saw a bedbug on her towel and showed a bedbug that she caught in a cup to the front 

desk. (Id. at ¶ 18, 19.) Ultimately, Plaintiff sought medical treatment at Urgent Care for an 

allergic reaction to bedbug bites. (Id. at ¶ 20.) 

With respect to Bug Zappers, Plaintiff alleges that the hotel hired Bug Zappers “to provide 

regular bed bug inspection sweeps and maintenance at the hotel.” (SAC at ¶ 23.) Plaintiff 

alleges that Bug Zappers did not produce proper maintenance for bed bugs at the hotel, that it 

failed to properly commence treatment in Plaintiff’s room, and that Bug Zappers “ultimately 

failed to eliminate bed bug activity that they were hired to prevent[.]” (Id. at ¶¶ 24-27.) 

Plaintiff alleges generally that Defendants “deliberately and recklessly chose not to inspect or 

otherwise ensure that Plaintiff’s room was free of Cimex lectularius (‘bedbugs’) immediately 

before Plaintiff’s stay at the hotel, willfully disregarding knowledge of the prior bedbug infestation 

known to Defendants[.]” (SAC at ¶ 28.)  

Standard 

California Civil Code (“CC”) § 3294 provides in relevant part:  

In an action for the breach of an obligation not arising from contract, where it is proven 

by clear and convincing evidence that the defendant has been guilty of oppression, 
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fraud, or malice, the plaintiff, in addition to the actual damages, may recover damages 

for the sake of example and by way of punishing the defendant... 

(1) “Malice” means conduct which is intended by the defendant to cause injury to 

the plaintiff or despicable conduct which is carried on by the defendant with a 

willful and conscious disregard of the rights or safety of others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel and 

unjust hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 

material fact known to the defendant with the intention on the part of the 

defendant of thereby depriving a person of property or legal rights or otherwise 

causing injury. 

(CC § 3294.) 

CCP § 436 provides:  

The court may, upon a motion made pursuant to Section 435, or at any time in its 
discretion, and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading. 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with 
the laws of this state, a court rule, or an order of the court. 

(CCP § 436.) 

Analysis 

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that defendant’s conduct was oppressive, fraudulent 

or malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiff 

has not done so. Plaintiff does not allege any “base, vile, or contemptible” conduct. (See College 

Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725). The SAC is bereft of any specific facts 

showing that Bug Zappers’ conduct was oppressive, fraudulent, or malicious. Plaintiff’s 

allegations that Bug Zappers failed to purposefully treat the bed bug infestation in the hotel and 

that Defendants failed to disclose any infestation to her do not meet this standard.  

Furthermore, the Court notes that fraud must be specifically alleged as to all its elements. (See 

Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.) As a consequence, Plaintiff’s mere general 

allegation that Defendants willfully concealed a bedbug infestation at the hotel is insufficient. 

The Court finds the facts alleged in Plaintiff’s SAC are insufficient sufficient to support a showing 
of fraud and malice. The motion is granted, without leave to amend.  
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 5.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOO 
HEARING ON MOTION TO/FOR NO. 3 TO COMPEL DEF TO PROVIDE FRTHR 
RESP SET 2 FILED BY VALERIE TRUJILLO 
* TENTATIVE RULING: * 
 
The discovery facilitator is handling these issues. If unresolved please add to calendar with a 
copy of the facilitator recommendations. Matter dropped. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOO 
HEARING ON MOTION TO/FOR NO. 1 TO COMPEL DEF TO PROVIDE FRTHR 
RESP TO SET 1 FILED BY VALERIE TRUJILLO 
* TENTATIVE RULING: * 
 
See line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00119 
CASE NAME: SMITH VS CHOU, M.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY GRACE S CHOU, M.D 
* TENTATIVE RULING: * 
 
Hearing vacated by Clerk’s Office per Notice of Withdrawal of Motion filed 1/12/21. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00350 
CASE NAME: ALAIMO VS LEDBETTER 
HEARING ON MOTION TO/FOR: COMPEL PLTF TO PROVIDE VERIFIED RESP 
TO DEMAND, FILED BY MICHAEL LEDBETTER 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00350 
CASE NAME: ALAIMO VS LEDBETTER 
HEARING ON MOTION TO/FOR: COMPEL PLTF TO PROVIDE VERIFIED RESP 
TO FORM INTER, FILED BY MICHAEL LEDBETTER 
* TENTATIVE RULING: * 
 
See line 8. 
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10.  TIME:  9:00   CASE#: MSC19-01329 
CASE NAME: SOLORIO VS WILSON & KRAZTER 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of SOLORIO FILED BY 
WILSON & KRATZER MORTUARIES 
* TENTATIVE RULING: * 
 
This is a personal injury case. Defendant Wilson & Krazer Mortuaries dba Higgins Chapel 
(“Defendant” or “Higgins Chapel”) demurs to the Third Amended Complaint (“TAC”) of Plaintiff 
Lynette Solorio (“Plaintiff” or “Solorio”). The TAC alleges causes of action for (1) general 
negligence, (2) negligent hiring, and (3) premises liability. Only the first and third causes of 
action are alleged against Higgins Chapel. 

Defendant demurs to Plaintiff’s causes of action for negligence and premises liability pursuant to 
Code of Civil Procedure (“CCP”) § 430.10(e).  

For the following reasons, the Demurrer is sustained, without leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) “The existence and scope of duty are legal questions for the court.” (Merrill v. Navegar, 
Inc. (2001) 26 Cal.4th 465, 477.) 

Factual Background 

Plaintiff alleges that she suffered serious physical injuries and emotional distress when she was 
prevented from attending her father’s funeral at Higgins Chapel.  

Plaintiff alleges that she learned of her father’s death from reading the obituary. She further 
alleges that she was unaware of the time and place of the service but stopped by the local 
funeral home in Antioch (Higgins Chapel) to seek more information about where her father was 
laid to rest. When she and her friend arrived, they were handed brochures for her father’s 
service and ushered into the Chapel.  

Plaintiff alleges that Defendants Misty Lynn Cicerello and Kyle Cicerello hired Defendant Yen 
Tom to prevent and/or remove the Plaintiff should she show up at her father’s funeral. She 
alleges that when she and her friend sat down in one of the pews, the Cicerello Defendants 
signaled Defendant Tom to physically remove her. She alleges that a staff member from the 
funeral home observed her physical removal and did nothing. 

With respect to Defendant Higgins Chapel, Plaintiff alleges that it was “put on notice by 
defendant Misty Cicerello” that “there was an unwelcome daughter of the decedent who was to 
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be physically removed by defendant Tom if she tried to attend.” She alleges that Defendant 
Higgins Chapel was told “that if the plaintiff showed up there would be ‘trouble.’” 

Specifically, Plaintiff alleges that “Defendant Higgins knew or could foreseeably anticipate that a 
physical confrontation resulting in physical harm would almost certainly ensue unless they took 
affirmative steps to warn or protect the plaintiff.”  

Analysis 

Defendant demurs on several grounds including that Plaintiff has failed to allege facts sufficient 
to establish that Higgins Chapel owed her a legal duty and that Plaintiff has not alleged a special 
relationship with Higgins Chapel to warrant a duty. 

The elements of a cause of action for negligence are duty, breach, causation, and damages. 
Melton v. Boustred (2010) 183 Cal.App.4th 521, 529. “The threshold element of a cause of 
action for negligence is the existence of a duty to use due care toward an interest of another 
that enjoys legal protection against unintentional invasion.” (Paz v. State of California (2000) 22 
Cal.4th 550, 559.) “Whether this essential prerequisite to a negligence cause of action has been 
satisfied in a particular case is a question of law to be resolved by the court.” (Artiglio v. Corning 
Inc. (1998) 18 Cal.4th 604, 614 [quoting Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397].) 

“The elements of a negligence claim and a premises liability claim are the same: a legal duty of 
care, breach of that duty, and proximate cause resulting in injury.” (Kesner v. Superior Court 
(2016) 1 Cal.5th 1132, 1158.) 

 Duty (Foreseeability) 

Defendant argues that the alleged conduct that resulted in Plaintiff’s harm was not foreseeable 
to Higgins Chapel.  

California law establishes the general duty of each person to exercise, in his or her activities, 
reasonable care for the safety of others. (Civ. Code, § 1714(a).)” Civil Code section 1714, 
subdivision (a), provides in relevant part: “Everyone is responsible, not only for the result of his 
or her willful acts, but also for an injury occasioned to another by his or her want of ordinary care 
or skill in the management of his or her property or person, except so far as the latter has, 
willfully or by want of ordinary care, brought the injury upon himself or herself.” An exception to 
the general duty to exercise ordinary care under this section is whether the injury in question 
was foreseeable. (Kesner, supra, 1 Cal.5th at p. 1145.) 

“[A]s to foreseeability, … the court’s task in determining duty ‘is not to decide whether 
a particular plaintiff’s injury was reasonably foreseeable in light of a particular defendant's 
conduct, but rather to evaluate more generally whether the category of negligent conduct at 
issue is sufficiently likely to result in the kind of harm experienced that liability may appropriately 
be imposed … .’” (Cabral, supra, 51 Cal.4th at p. 772; accord, Parsons v. Crown Disposal 
Co. (1997) 15 Cal.4th 456, 476; Jackson v. Ryder Truck Rental, Inc. (1993) 16 Cal.App.4th 
1830, 1839.) For purposes of duty analysis, “‘foreseeability is not to be measured by what is 
more probable than not, but includes whatever is likely enough in the setting of modern life that 
a reasonably thoughtful [person] would take account of it in guiding practical conduct.’ … [I]t is 
settled that what is required to be foreseeable is the general character of the event or harm—
e.g., being struck by a car while standing in a phone booth—not its precise nature or manner of 
occurrence.” (Bigbee v. Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 49, 57–58 [citation omitted].) 
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Plaintiff has not alleged that Higgins Chapel had any reason to foresee that a guard would use 
unreasonable force. Her closest allegation is that “Defendant Higgins knew or could foreseeably 
anticipate that a physical confrontation resulting in physical harm would almost certainly ensue 
unless they took affirmative steps to warn or protect the plaintiff.” (TAC at 5.) This conclusory 
allegation is not supported by any underlying facts. Furthermore, Plaintiff’s allegations regarding 
what she believes Higgins Chapel should have done in lieu of admitting her to her father’s 
service do not support a conclusion that her injury was reasonably foreseeable. 

 Duty (Special Relationship) 

Defendant also argues that Plaintiff has not alleged a special relationship with Higgins Chapel to 
warrant a duty. 

A defendant may have an affirmative duty to protect the plaintiff from the conduct of a third party 
if the defendant has a special relationship with the third party. (Tarasoff v. Regents of University 
of California (1976) 17 Cal.3d 425, 435 (Tarasoff).) Examples of such a special relationship 
include the relationships between parent and child, psychotherapist and patient, and hospital 
and patient. (Id. at p. 436.) 

In Opposition, Plaintiff argues that Higgins Chapel “had separate duties to protect her and to 
control the reasonably foreseeable wrongful acts of third parties [the Cicerellos].” (Opp. at 5:18-
19 [quoting Regents of Univ. of California v. Superior Court (2018) 4 Cal.5th 607, 619 
(Regents)].) Regents concluded that postsecondary schools have a special relationship with 
their students “while they are engaged in activities that are part of the school’s curriculum or 
closely related to its delivery of educational services.” (Id. at pp. 624-25.) As a consequence, 
Regents concluded that as a result of the special relationship, colleges owe a duty to exercise 
reasonable care to protect students from foreseeable acts of violence in the classroom and 
during curricular activities. (Id. at p. 627.)  

However, unlike the plaintiff in Regents, Solorio is not a student and Higgins Chapel is not a 
university. It is unclear how the special relationship articulated in Regents would merit finding a 
special relationship here. Furthermore, the Plaintiff has not provided the Court with any authority 
(and the Court is not aware of any) that extends the holding of Regents outside the college or 
university context. 

Plaintiff also relies on Christensen v. Superior Court (1991) 54 Cal.3d 868 (Christensen) in 
support of her argument that she has a special relationship with Defendant. While Christensen 
did involve a defendant crematory operator, it is readily distinguishable from the instant case. 
The gravamen of Plaintiff’s claim is an alleged assault that happened to occur at a funeral 
service held at a mortuary, not the alleged mishandling of her father’s remains. The duty 
articulated by the court in Christensen was “to provide respectful and dignified treatment of the 
remains of the plaintiffs’ particular decedents.” (54 Cal.3d at p. 901.) Here, in contrast, Plaintiff 
seeks damages for a personal injury she suffered when ejected from her father’s funeral 
services. Furthermore, as noted by Defendant on Reply, even if Christensen were to apply, the 
duty is only extended to those close family members who were aware that funeral and/or 
crematory services were being performed. (Id. at p. 875.) By her own admission, Plaintiff was 
unaware of the time and place of her father’s service. (TAC at 1.) Plaintiff has failed to allege a 
special relationship between herself and Higgins Chapel. 
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In the absence of facts supporting a conclusion that Defendant Higgins Chapel had a duty of 
care to Plaintiff, she cannot sustain causes of action against Defendant for negligence and 
premises liability. Furthermore, because Plaintiff has had multiple opportunities to amend and 
has still been unable to marshal facts to support the finding of a duty, the Defendant’s Demurrer 
is sustained without leave. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
PELICAN COMMUNICATIONS, INC., 
* TENTATIVE RULING: * 
 
The hearing is continued to 9:00 a.m. on January 29, 2021. 
 

  

12.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
SPECIAL SET HEARING ON: MOTION TO COMPEL RESPONSES TO REQUESTS 
SET BY MM DEVELOPMENT, INC. 
* TENTATIVE RULING: * 
 
This third party discovery should first be pursued through party discovery. No showing has been 
made about the futility of such discovery efforts, if any. The motion is dropped from calendar 
and can be immediately re-calendared in the event that party discovery is unsuccessful. 
Pending the resolution of these efforts the third party is ordered to preserve all responsive 
documents. The parties are reminded to refer to and comply with local rule 3.300. 
 

  

13.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
RICHARD J. SCHERER 
* TENTATIVE RULING: * 
 
The hearing is continued to 9:00 a.m. on January 29, 2021. 
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14.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO/FOR: COMPEL ELITE TAX AGENCY TO COMPLY W/ 
DEPO, FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
Hearing dropped by moving party (and by agreement) on 1/8/21, this motion only. Lines 11, 12 
& 13 remain on calendar. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00509 
CASE NAME: NUGUSSE VS THE BANK OF NEW YOR 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY KEBEDOM 
NUGUSSE 
* TENTATIVE RULING: * 
 
Appearance on court required of plaintiff’s counsel and especially by Plaintiff. Counsel to inform 
Plaintiff of the procedure to be on court call and to pay the cost of that call. 
 

  

16.  TIME:  9:00   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS SUMMERS, ET. AL. 
HEARING ON MOTION TO/FOR DEMURRER TO DEF'S ANSWER TO 1ST AMENDED 
COMPLAINT FILED BY CHARLES GONZALES, INDIVIDUALLY 
* TENTATIVE RULING: * 
 
Plaintiff demurs to the defendants’ answer to the first amended complaint. The answer was filed 
on November 20, 2020. Prior to the date an opposition was due, defendants filed an amended 
answer on December 23, 2020. The demurrer is therefore moot. No sanctions are awarded. 

  

17.  TIME:  9:00   CASE#: MSC20-01340 
CASE NAME: JAYLA HALL VS WINCO FOODS 
HEARING ON MOTION TO/FOR COMPEL DEFT'S RESPS TO WRITTEN DISCV & 
SANCTIONS FILED BY JAYLA HALL 
* TENTATIVE RULING: * 
 
Hearing dropped by moving party per email of 1/19/21. 
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18.  TIME:  9:00   CASE#: MSC20-01760 
CASE NAME: BYERS VS USAA GENERAL INDEMNIT 
HEARING ON DEMURRER TO COMPLAINT of BYERS FILED BY USAA GENERAL 
INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 

Defendant USAA’s demurrer to the Third Cause of Action is sustained, with leave to 

amend.  Its demurrer to the Fourth Cause of Action is overruled.  Any amended complaint shall 

be filed and served on or before February 5, 2021. 

Background 
 
This is an insurance bad faith action.  Plaintiffs allege four causes of action.  Defendant 

USAA General Indemnity Company demurs to two of them:  the Third Cause of Action, for 
negligence; and the Fourth, for financial elder abuse. 

 
The complaint alleges that plaintiffs are over the age of 65.  They live in Orinda.  They 

purchased homeowner’s insurance from USAA.  Under the insurance contract, USAA promised 
to insure against sudden and accidental direct physical loss to tangible property, to pay for 
physical damage and loss of use, and to pay the lesser of the cost to repair or cost to restore 
the property to the condition it was in just before the loss.  (Complaint, ¶ 7.) 

 
In 2016, plaintiffs made a claim on the policy for property damage.  USAA “directly 

retained” the services of Defendant MDI [Masters Distribution Inc.] to install hardwood flooring.  
(¶ 11.)  MDI inspected the flooring and determined it could not be repaired and had to be 
replaced.  “USAA authorized, contracted with, and paid for MDI’s installation of hardwood 
flooring at [plaintiffs’] Home.”  The flooring was installed in December 2017.  (¶ 12.)   

 
Within several weeks after installation, the new flooring began to show signs of failure.  

Plaintiffs complained to USAA about this in February 2017.  USAA referred plaintiffs to MDI for 
satisfaction.  USAA declined to work directly with plaintiffs or to investigate this new claim.  (¶ 
13.)  MDI also refused to cooperate with plaintiffs.  (¶ 14.)   

 
Plaintiffs pressed the point and in March 2020, USAA formally refused to pay the loss, 

relying on an exclusion for negligent workmanship or repair, ignoring its promise to pay for the 
property damage to the flooring.  (¶ 22.)   

 
In the cause of action for negligence, the complaint alleges that USAA owed a duty of 

care to plaintiffs to oversee the work of MDI to ensure that MDI’s work was proper.  (¶ 39.)  
Further, the negligence cause of action incorporates the allegation that each defendant was the 
agent or employee of the others.  (¶ 5, 38.)   

 
Discussion 
 
Third Cause of Action, Negligence 

 
Courts treat demurrers as admitting all material facts properly pleaded, but not 
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contentions, deductions or conclusions of fact or law.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.)  The allegation in a complaint that one party owes a duty to another is a legal conclusion.  
Rather than relying on it on a demurrer, courts evaluate whether a complaint alleges sufficient 
facts to show that a duty was owed.  (See Jones v. Grewe (1987) 189 Cal.App.3d 950, 954; see 
also Vescovo v. New Way Enterprises, Ltd. (1976) 60 Cal.App.3d 582, 589.)  Whether a duty of 
care exists is a question of law for the court.  (Jones, supra.)   

 
Here, the complaint alleges that USAA’s duties to plaintiffs arose under an insurance 

contract in which USAA promised to pay the lesser of the cost to repair or cost to restore the 
property to the condition it was in just before the loss.  (¶ 7.)  Under this contractual language, 
USAA had no legal duty to ensure the work was properly performed. USAA agreed to pay for 
repair or restoration, not to perform repair or restoration.   

 
Nor is USAA liable for MDI’s work on an agency theory.  The allegation that MDI was 

USAA’s agent is undermined by the other allegations in the Complaint.  The complaint makes 
clear that each defendant was a separate entity, USAA an unincorporated association of 
companies in the business of insurance, and MDI a corporation engaged in some other 
business.  (Complaint, caption and ¶¶ 2, 3, 11.)  The general rule is that the hirer of an 
independent contractor is not vicariously liable for the contractor’s negligence.  (Garcia v. W&W 
Community Development, Inc. (2010) 186 Cal.App.4th 1038, 1049.) 

 
The allegation that USAA directly retained MDI to address or adjust plaintiffs’ claims 

about MDI’s defective work (¶ 11, 13, 39) does not establish that USAA had a duty to ensure 
that the work was properly performed either.  Case law makes clear the ordinary rule in a case 
like this is that the insurer is liable for breach of contract or tortious breach of the covenant of 
good faith and fair dealing only, not for negligence in its claims handling.  (See Sanchez v. 
Lindsey Morden Claims Services, Inc. (1999) 72 Cal.App.4th 249, 254-255.) 

 
While USAA is liable under respondeat superior for the actions of its in-house and 

independent adjusters (see Shultz Steel Co. v. Hartford Accident & Indemnity Co. (1986) 187 
Cal.App.3d 513, 518), no facts are alleged to establish that MDI was a claims adjuster of any 
type.  An agent is a person authorized to act for the principal in dealings with third persons.  (CC 
§ 2295.)   The complaint alleges in a conclusion that USAA informed plaintiffs their claim 
regarding MDI’s defective workmanship would be “adjusted” through MDI, but the actual facts 
alleged are that USAA essentially denied any responsibility for plaintiffs’ claim over MDI’s work, 
and told plaintiffs to seek recourse from MDI instead.  Under these facts, MDI was not acting as 
USAA’s independent adjuster in adjusting that claim, it was merely the independent contractor 
to whom USAA referred plaintiffs for any compensation.  (See generally Garcia, supra (foster 
care agency not vicariously liable for negligence of foster parent, an independent contractor). 

 
The demurrer to this cause of action is sustained, with leave to amend.    
 
Fourth Cause of Action, Financial Elder Abuse 
 
In pertinent part, Welfare and Institutions Code section 15510.30 states that financial 

abuse of an elder occurs when a person or entity “Takes, secretes, appropriates, obtains, or 
retains real or personal property of an elder or dependent adult for a wrongful use or with intent 
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to defraud, or both.”   
 
USAA argues that the Fourth Cause of Action fails to state a claim because the 

complaint does not allege that USAA took or retained any property, that plaintiffs had a mere 
expectancy in various monetary benefits under their insurance policy. 

 
The court disagrees.  Property is the ownership of something, the right to possess and 

use it to the exclusion of others.  (CC § 654.)  “There may be ownership of all inanimate things 
which are capable of appropriation . . . ; [and] of all obligations . . .”  (CC § 655.)   On the other 
hand, “A mere possibility, such as the expectancy of an heir apparent, is not to be deemed [a 
property] interest of any kind.” 

 
USAA cites no authority that an insured’s right to benefits under an insurance policy are 

a mere possibility and not property.  Two cases, including one cited by USAA, say just the 
opposite.  In Paslay v. State Farm General Ins. Co. (2016) 248 Cal.App.4th 639, 656-657, 
insureds sued their insurer for bad faith and elder abuse based on its handling of a water 
damage claim.  The court affirmed a grant of summary judgment for the insurer on the elder 
abuse claim, but not on the ground that there was no taking of property.  To the contrary, the 
court said, “a party may engage in elder abuse by misappropriating funds to which an elder is 
entitled under a contract.”  (Id. at 656.)   Summary judgment was upheld because there was no 
evidence that the insurer acted in subjective bad faith or unreasonably in denying additional 
benefits.  (Id. at 658.)  Thus, the element of wrongful use could not be established. 
 

Even more recently, in Strawn v. Morris, Polich & Purdy, LLP (2019) 30 Cal.App.5th 
1087, 1101-1102, an insured sued his insurer and the insurer’s attorney for elder abuse based 
on the handling of a fire damage claim.  The court held that plaintiff had failed to state a claim 
against the attorney because of the longstanding rule that only insurers, and not their agents or 
employees, may be sued concerning insurance bad faith due to a lack of privity of contract 
between the insured and the agent or employee.  Before reaching that result, however, the court 
stated flatly, “An insurer's bad faith denial of a claim can support a cause of action for financial 
elder abuse.”  (Id. at 1102.)    

 
Thus, USAA’s liability for financial elder abuse here does not turn on whether the 

benefits withheld constitute property, but whether they were withheld “for a wrongful use or with 
intent to defraud.”  (See Ibid.)  That issue can be resolved only at summary judgment or trial, not 
on this demurrer.   

 
USAA’s argument that the complaint fails to allege USAA knew its conduct was likely to 

be harmful to plaintiffs lacks merit.  Paragraph 46 directly alleges “USAA knew that the conduct 
alleged herein would likely be harmful to [plaintiffs.]”   

 
The demurrer to this cause of action is overruled. 
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19.  TIME:  9:00   CASE#: MSC20-02099 
CASE NAME: RSS WFRBS2013-C16-CA VS. SUN V 
HEARING ON MOTION TO/FOR PLAINTIFF FOR APPOINTMENT OF RECEIVER & 
PRELIMINAR FILED BY RSS WFRBS2013-C16-CA SVM, LLC, 
* TENTATIVE RULING: * 
 
In compliance with my ethical obligations I am disclosing that Plaintiff’s counsel of record is 
representing this court in litigation. This does not affect my ability to preside over this case. 
 
The motion for preliminary injunction and appointment of receiver is denied as the appropriate 
showing has not been made. In addition the court cannot determine whether this Plaintiff has 
standing to make this motion. 
 

  

20.  TIME:  9:00   CASE#: MSC20-02320 
CASE NAME: ASHAR VS HANLEY ET AL. 
HEARING ON MOTION TO/FOR A PRELIMINARY INJUNCTION FILED BY 
NICOLE ASHAR 
* TENTATIVE RULING: * 
 
The Court has before it a motion for a preliminary injunction filed by plaintiff Nicole Ashar 
(“Ashar”). The motion is opposed by defendants Mary Hanley and David Herberich 
(“Defendants”) and the County. (The Court adopts the convention used by the parties and refers 
to Mary Hanley and David Herberich collectively as “Defendants” and defendant Contra Costa 
County Department of Conservation and Development as the “County.”) 

In brief, this case relates to Defendants’ proposed construction of an addition to their home. 
Ashar (Defendants’ neighbor) contends that the addition would unlawfully impede the views she 
presently enjoys from her home, and also would invade her privacy, since the deck Defendants 
seek to add to their home would provide Defendants a view into her bathroom window. 

Before turning to the merits of Ashar’s motion, the Court first addresses some preliminary 
matters. 

Overlong opposition brief 

The Court took note of Defendants’ overlong opposition brief, which was filed without leave of 
Court. (See Rule of Court 3.1113(d); (e).) As Ashar observes in her reply papers, the Court is 
required to treat an overlong brief as if it were filed late. (Rule of Court 3.1113(g).)  

The practical effect is that the Court may disregard the opposition, because the Court has 
“broad discretion to accept or reject late-filed papers.” (Rancho Mirage Country Club 
Homeowners Assn. v. Hazelbaker (2016) 2 Cal.App.5th 252, 262.) This discretion, however, 
must be exercised in a manner consistent with the strong public policy favoring disposition of 
matters on their merits. Rules of procedure (like Rule of Court 3.1113) exist for a purpose—to 
promote the just resolution of matters on their merits. (Hernandez v. Super. Ct. (2004) 115 
Cal.App.4th 1242, 1246.) 

In this instance, the Court exercises its broad discretion to consider Defendants’ overlong 
opposition brief. Ashar does not indicate that she was prejudiced by the length of Defendants’ 
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opposition, and the Court can discern no such prejudice. However, Defendants are strongly 
cautioned to observe and comply with all procedural rules in the future. 

Requests for Judicial Notice 

The County’s requests for judicial notice are unopposed, and judicial notice is appropriate under 
Evidence Code section 452(b). The County’s requests are granted. 

Defendants ask the Court to take judicial notice of some of the same material included in the 
County’s request. Defendants’ requests are likewise unopposed, and they are likewise 
appropriate under Evidence Code section 452(b). Defendants’ requests are granted. 

Ashar’s Amended Declaration 

Ashar submits an amended declaration with her reply brief, purportedly to “correct” 
misrepresentations made in declarations submitted with Defendants’ opposition papers. In the 
first instance, much of what Ashar presents is argument disguised as “corrections.” In effect, 
Ashar has filed an overlong reply brief, since combining the argument portion of Ashar’s 
amended declaration with the existing reply brief takes the reply over the page limit. To be clear, 
the Court has read and considered the material Ashar presents in her amended declaration, 
despite its arguably running afoul of the page limits for reply briefs. 

Legal Standard 

Turning to the substantive merits, the starting point of the Court’s analysis is Section 526 of the 
Code of Civil Procedure, which says, in relevant part, that an injunction may be granted in the 
following cases: 

 When it appears by the complaint that the plaintiff is entitled to the relief demanded, and 
the relief, or any part thereof, consists in restraining the commission or continuance of 
the act complained of, either for a limited period or perpetually (CCP § 526(a)(1);) 

 When it appears by the complaint or affidavits that the commission or continuance of 
some act during the litigation would produce waste, or great or irreparable injury, to a 
party to the action (CCP § 526(a)(2);) or 

 When it appears, during the litigation, that a party to the action is doing, or threatens, or 
is about to do, or is procuring or suffering to be done, some act in violation of the rights 
of another party to the action respecting the subject of the action, and tending to render 
the judgment ineffectual. (CCP § 526(a)(3).) 

The “ultimate questions on a motion for a preliminary injunction are (1) whether the plaintiff is 
likely to suffer greater injury from a denial of the injunction than the defendants are likely to 
suffer from its grant, and (2) whether there is a reasonable probability that the plaintiffs will 
prevail on the merits.” (Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th 400, 408; Robbins v. 
Super. Ct. (1985) 38 Cal.3d 199, 206.)  

These two factors are interrelated. In resolving Ashar’s motion, the Court “must be guided by a 
‘mix’ of the potential-merit and interim-harm factors; the greater [Ashar’s] showing on one, the 
less must be shown on the other to support an injunction.” (Butt v. State of California (1992) 4 
Cal.4th 668, 678.) 

Finally, it must be noted that granting or denying a preliminary injunction is a matter within the 
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Court’s discretion. (Butt, supra, 4 Cal.4th at p. 678.) 

Analysis 

Balance of Injury 

“An evaluation of the relative harm to the parties upon the granting or denial of a preliminary 
injunction requires consideration of: (1) the inadequacy of any other remedy; (2) the degree of 
irreparable injury the denial of the injunction will cause; (3) the necessity to preserve the status 
quo; [and] (4) the degree of adverse effect on the public interest or interests of third parties the 
granting of the injunction will cause.” (Vo v. City of Garden Grove (2004) 115 Cal.App.4th 425, 
435.) 

Here, Ashar does not say much; rather, she seems to rely on what she believes is her “strong 
chance of success on the merits.” (Mtn. at 13:7.) What she does say is that allowing the 
construction to proceed will “eliminate some of the best aspects of Plaintiff’s home and moot this 
action before Plaintiff even gets her day in Court.” (Mtn. at 13:14-15.) By contrast, Ashar says, 
“other than time, Defendants lose nothing.” (Id. at 13:17.) 

Defendants likewise say very little on this point. They repeat their arguments (addressed below) 
concerning the merits, and say that the present deck is deteriorating and “poses a danger to 
[Defendants’] family, including their children. (Hanley Dec. ¶ 11; Herberich Dec. ¶ 11; McNenny 
Dec. ¶ 12.) 

It is undisputed that the proposed deck addition has been in progress in some form since 
November 2018. If the danger to Defendants or their children were that great, the Court 
considers Defendants could have taken additional steps to expedite the project. Alternatively, 
Defendants could have removed or remediated the purportedly dangerous deck in a more 
expedited manner, while still awaiting approval for a more elaborate replacement. Instead, it 
appears that they have proceeded in the normal course. In addition, Ashar says in her 
declaration that Defendants, including their children, regularly use the deck. This casts some 
doubt on the actual danger posed by the deck. Conversely, if Ashar’s claims have merit, but 
construction has commenced, it does not appear Ashar would have an adequate remedy that 
did not involve substantial waste. Further, if Ashar’s claims have merit, she will suffer irreparable 
injury, and preserving the status quo is absolutely imperative. 

The Court finds that Ashar is likely to suffer greater injury due to the denial of the motion for a 
preliminary injunction than Defendants will suffer due to the granting of a preliminary injunction. 

Reasonable Probability of Prevailing  

While the Court has concluded that the balance of injury prong tips in Ashar’s favor, the Court 
must still analyze Ashar’s reasonable probability of prevailing on the merits of her claims. (King 
v. Meese (1987) 43 Cal.3d 1217, 1227.) The Court notes that its discussion here “does not 
entail final adjudication of the ultimate rights in controversy.” (Id.)  

Critically, the Court “may not grant a preliminary injunction, regardless of the balance of interim 
harm, unless there is some possibility that the plaintiff would ultimately prevail on the merits of 
the claim.” (Butt, supra, 4 Cal.4th at p. 678.) This is because “an injunction should not issue 
when the party seeking the injunction will not succeed on the merits, even though its issuance 
might prevent irreparable harm, because there is no justification in delaying that harm where, 
although irreparable, it is also inevitable.” (14859 Moorpark Homeowner’s Assn. v. VRT Corp. 
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(1998) 63 Cal.App.4th 1396, 1408.) 

1. Nuisance  

Nuisance is defined by statute. Civil Code section 3479 says, in pertinent part: 

Anything which is injurious to health … or is indecent or offensive to the senses, 
or an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment of life or property … is a nuisance. 

While the moving papers are a bit unclear as to whether Ashar claims a public nuisance or a 
private nuisance, to be clear, the Court considers this case implicates the law of private 
nuisance. (See Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 300-303 
[discussing the distinction between public nuisance and private nuisance.].) 

A private nuisance is a claim for “a nontrespassory interference with the private use and 
enjoyment of land.” (Wilson v. Southern California Edison Co. (2018) 21 Cal.App.5th 786, 802.) 
To prevail on a claim of private nuisance, a plaintiff must prove three elements: (i) interference 
with the plaintiff’s use and enjoyment of the property; (ii) a substantial invasion of plaintiff’s 
interest in the use and enjoyment of the land, i.e., the invasion caused the plaintiff to suffer 
substantial actual damage; and (iii) the interference with the protected interest must also be 
unreasonable, i.e., of such a nature, duration, or amount as to constitute unreasonable 
interference with the use and enjoyment of the land. (Id.; see also San Diego Gas & Electric Co. 
v. Super. Ct. (1996) 13 Cal.4th 893, 937-38.) 

a. Ashar’s View  

It is undisputed that Defendants and Ashar are neighbors, and that Defendants’ home sits to the 
south of Ashar’s home. It is similarly undisputed that the San Francisco Bay, San Francisco 
skyline, and the Bay Bridge can generally be said to lie more or less directly southwest of the 
two homes.  

Reading the motion, it does not appear that Ashar contends that any purported obstruction of 
her view constitutes a nuisance. (See Mtn. 3:17-5:12 [discussion of nuisance mentions only 
privacy concerns related to the bathroom window; 11:23-13:2 [further discussion of nuisance 
mentions only privacy concerns related to the bathroom window].) 

The complaint makes only passing mention of Ashar’s view in the context of the nuisance cause 
of action. (See Complaint ¶¶ 15-20 [nuisance cause of action]; ¶ 16(b) [alleging, on information 
and belief, that the proposed construction violated a County Ordinance related to “preservation 
of views, privacy, light, and solar access and enjoyment of one’s property.”].) Based on context, 
it appears that the inclusion of the word “views” in paragraph 16(b) relates to the allegation that 
a view obstruction violated a County Ordinance, not that a view obstruction, by itself, was a 
nuisance, and that the nuisance cause of action is predicated solely on Ashar’s privacy 
concerns. The Court’s conclusion here is bolstered by the reply brief, which says that Ashar’s 
privacy concerns are the “gravamen” of the nuisance claim. (Reply 7:11-22 [“the gravamen of 
Plaintiff’s argument that [sic] is the fact that Defendants will be able to see into Plaintiff’s 
bathroom window.”].) Instead, it appears that concerns about Ashar’s view are to be vindicated 
by the mandamus relief she seeks against the County. 

However, it is not entirely clear to the Court that Ashar does not rely at least somewhat on the 
view issue to support her request for a preliminary injunction, given the emphasis on the view 
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issue found in Ashar’s Amended Declaration, and so out of an abundance of caution, the Court 
considers briefly whether Ashar has a reasonable probability of prevailing on the merits of a 
nuisance claim based on obstructed views. 

The moving papers indicate that Ashar enjoys looking at the San Francisco skyline from her 
kitchen window, and that the proposed deck will block that view. (Mtn 2:4-6; 2:11-16.) Her 
declaration says that she presently can see the Bay and skyline from both her kitchen and her 
master bedroom, and that her view will be blocked. (Ashar Dec. ¶¶ 5-6.) 

Prevailing law dictates that in order for an obstructed view to constitute a nuisance, the right 
must be specifically created by an easement, covenant, or local government enactment such as 
an ordinance or building code. 

Directly on point here is Posey v. Leavitt (1991) 229 Cal.App.3d 1236. In Posey, plaintiff 
contended that defendants “built a deck extension on the side of their condominium that 
encroached the common area and obstructed his view.” (Id. at p. 1240.) Posey then discussed 
the “Alleged Right to a View” and said “[g]enerally there is no such right.” (Id. at p. 1249.) The 
court also said that “deprivation of a view, per se” was not a cognizable injury under nuisance 
law. (Id. at p. 1251.) But Posey went on to indicate that plaintiff could still prevail on a nuisance 
cause of action if the relevant private agreements—the condominium declaration and the 
development rules—provided plaintiff with a “right” to a view. 

In Wolford v. Thomas (1987) 190 Cal.App.3d 347, the Court of Appeal discussed several cases 
that collectively stood for the proposition that a property owner’s status as a landowner, 
“standing alone, does not create a right of access to air, light and view over adjoining property.” 
(Id. at p. 358.) Wolford noted that local governments, in the exercise of their police power, may 
validly impose restrictions on construction for the benefit of the general public, although a 
violation of those restrictions would not necessarily state a cause of action for nuisance. (Id. at 
p. 359.) That comment is notable here because as the parties discuss in the briefs, there are 
local government restrictions on construction in Kensington related to view, but it does not 
appear that the violation of those local government restrictions (even if proven) would 
necessarily constitute a nuisance case. Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 
Cal.App.3d 116, 126-127 is similar. That case says “a building or structure cannot be 
complained of as a nuisance merely because it obstructs the view from neighboring property.” 
(Id. at p. 127.) A more recent case, Wilson v. Handley (2002) 97 Cal.App.4th 1301, 1310, also 
suggests that an obstructed view cannot, by itself, be a private nuisance. It is therefore legally 
dubious that any obstruction to Ashar’s view, standing alone, constitutes a nuisance. 

In this case, the parties discuss at length the various local government enactments that arguably 
create a right to a view. But the fatal problem, in the context of ruling on this motion, is that the 
purported obstruction of Ashar’s view already was considered in multiple rounds of proceedings 
during the protracted approval process related to the proposed construction. A nuisance theory 
is not the proper vehicle to overturn the result of those proceedings (as Ashar seems to concede 
in multiple ways). At present, it does not appear that Ashar even pleads the correct legal theory 
for overturning the result of those proceedings, and in any event, she explicitly says that any 
mandamus proceeding against the County is not the basis for the injunction she seeks. (See 
Reply at (9:24-25 [“the substance of Plaintiff’s nuisance claims will resolve this motion.”].) 

Worth noting here: Defendants contend that something authorized by a permit (such as the 
proposed construction here) is categorically not a nuisance. Ashar disagrees, and the parties 
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devote considerable time to that issue. The Court need not decide whether such a categorical 
rule exists. It is sufficient here to note that Ashar’s view was one of the things that was 
considered during the lengthy approval process; it is clear that evidence on that point was taken 
and evaluated. Even if the categorical rule Defendants urge either does not exist or does not 
apply here, it is obvious that in this specific case, Ashar’s view was considered as a basis for 
denying approval to this project, and it was rejected.  

The Court concludes that Ashar does not have a reasonable probability of prevailing on a 
nuisance claim based on purportedly obstructed views sufficient to warrant the grant of a 
preliminary injunction.  

b. Ashar’s Privacy 

Ashar contends that the proposed addition constitutes a nuisance because it would intrude on 
her privacy in that the proposed deck would “look right into [her] private bathroom window.” 
(Ashar Dec. ¶ 7.) 

There are at least four problems with Ashar’s contention in this regard.  

First, and perhaps dispositive on its own, Ashar has not cited any California authority that stands 
for the proposition that a right to be free from neighbors looking in one’s window can be 
vindicated by bringing a nuisance action (particularly in this scenario, where Ashar seeks relief 
ex ante, speculating that the harm is possible, but without being in a position to say that it 
actually has occurred; see discussion infra). The Court’s research similarly has located no such 
authority.  

Although the opposition argues at length concerning the lack of authority on this point, the reply 
brief does not identify any such authority. It merely says that declining to treat this situation as a 
potential nuisance would be an absurdity. (Reply 8:6.) One problem with Ashar’s position that 
denying her nuisance relief is that it seems to assume that a remedy in nuisance would be 
Ashar’s only remedy in the event Defendants looked in her window from their deck. Of course, it 
is not. Indeed, it strikes the Court that what Ashar is truly concerned with here is a form of civil 
trespass. However, because Ashar has not pled a civil trespass cause of action, the Court need 
not expound on that point; it suffices to say that nuisance is certainly not the sole remedy one 
would have if one’s neighbors were leering into one’s bathroom window. The Court declines to 
expand nuisance liability to include the situation here in the absence of any authority supporting 
such an expansion. 

Second, even assuming, arguendo, that one’s neighbor looking into one’s window constituted a 
nuisance under the law, the facts here do not appear to support a finding that the proposed deck 
would create or facilitate such a nuisance. Paragraph 4 of both the Defendants’ declarations, as 
well as the declaration of the architect, indicate that Defendants cannot see into Ashar’s 
bathroom window from the existing deck, and that the proposed addition would not alter the 
elevation of the deck. (Hanley Dec. ¶ 4; Herberich Dec. ¶ 4; McNenny Dec. ¶ 9.) Given this, it is 
difficult to see how replacing a deck (from which Defendants cannot see into Ashar’s bathroom 
window) with another deck at the same elevation, would result in Defendants suddenly being 
able to see into Ashar’s bathroom window. The reply brief fails to address this factual problem 
with Ashar’s contention that the proposed deck would offer Defendants and their guests a view 
into her bathroom. In a footnote, it says that there is a dispute on this point. That may be true, 
but the Court finds Defendants’ declarations more robust in that they explain that the present 
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deck is a first floor deck, and that the proposed deck is no higher. 

Third, assuming that Defendants are incorrect and they can see into Ashar’s window from their 
present deck, Ashar does not say that Defendants or others using Defendants’ current deck 
have looked into any of her windows at any point in the past; she only speculates about it 
occurring in the future. The elevation of the proposed deck is the same as the existing deck. 
(Hanley Dec. ¶ 4; Herberich Dec. ¶ 4.) The decks provide the same view; if Defendants wanted 
to look into Ashar’s bathroom window, it appears they already could do so, but the record before 
the Court does not suggest they have. It seems unlikely that Defendants or their guests would 
suddenly start looking in Ashar’s window when they have not done so in the past. A nuisance 
necessarily requires “substantial actual damage.” (Fashion 21 v. Coalition for Humane 
Immigrant Rights of Los Angeles (2004) 117 Cal.App.4th 1138, 1154.) That element appears 
missing here; the Court considers that the mere possibility that someone could look into one’s 
window, or the possibility that someone might look into one’s window (without any suggestion 
that anyone has actually looked into one’s window) falls well short of constituting “substantial 
actual damage.”  

Indeed, a private nuisance action may not be maintained when the interference in the use and 
enjoyment of land is caused solely by the fear of a future injury. In Koll-Irvine Center Property 
Owners Assn. v. County of Orange (1994) 24 Cal.App.4th 1036, plaintiffs alleged that the 
location of jet fuel storage tanks near their property was a nuisance because it caused them to 
fear a catastrophic accident. This was insufficient to state a cause of action for private nuisance. 
Their fear was pure speculation, and no actual physical invasion or damage to them or their 
property had occurred. (Id. at pp. 1041-1042.) The Court considers this case to be similar to 
Koll-Irvine. Ashar has a speculative fear of future harm that is unaccompanied by any actual 
physical invasion or damage to her or her property. 

Finally, for a condition of property to constitute a nuisance, it must invade plaintiff’s interest in 
her use and enjoyment of her property in a substantial way, and the interference must be 
unreasonable. (Fashion 21, supra, 117 Cal.App.4th at p. 1154.) Even assuming (i) nuisance law 
recognized and protected a right to be free from neighbors peering in one’s windows; (ii) 
Defendants could actually see into Ashar’s bathroom window from the proposed deck; and (iii) 
there was any evidence that Defendants actually had in the past or would in the future look into 
any of Ashar’s windows, the Court considers that state of affairs unlikely to qualify as a 
substantial invasion into Ashar’s use and enjoyment of her property, or an unreasonable 
interference with her use and enjoyment of her property. Ashar could simply take minimal steps 
to prevent Defendants or others from seeing in her window (e.g., hang a curtain, install shutters, 
etc.). As Ashar concedes, the nuisance analysis necessarily involves some balancing. (Reply 
6:15-6:16.)  

Noteworthy here is our Supreme Court’s comment in the San Diego Gas case. It is worth 
quoting at length: 

Practically all human activities unless carried on in a wilderness interfere to some 
extent with others or involve some risk of interference, and these interferences 
range from mere trifling annoyances to serious harms. It is an obvious truth that 
each individual in a community must put up with a certain amount of annoyance, 
inconvenience and interference and must take a certain amount of risk in order 
that all may get on together. The very existence of organized society depends on 
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the principle of ‘give and take, live and let live,’ and therefore the law of torts does 
not attempt to impose liability or shift the loss in every case in which one person’s 
conduct has some detrimental effect on another. Liability for damages is imposed 
in those cases in which the harm or risk to one is greater than he ought to be 
required to bear under the circumstances, at least without compensation. 

(San Diego Gas, supra, 13 Cal.4th at pp. 937-938.) 

The Court considers that imposing nuisance liability here would run counter to that guidance 
from the Supreme Court. 

The Court concludes that Ashar does not have a reasonable probability of prevailing on the 
merits of any nuisance action based on her allegation that the proposed deck would provide 
Defendants a view into her bathroom window. Such a claim appears both legally and factually 
meritless. 

2. Mandamus Relief 

The Court notes here that in her reply papers, Ashar all but concedes that a preliminary 
injunction could not be based on her prayer for mandamus relief against the County. (See 
generally Reply at 9.) However, it is not clear that Ashar has totally abandoned a contention that 
mandamus relief could support an injunction, and so the Court considers it below. For the sake 
of clarity, the Court notes here that it is not ruling on a demurrer at this stage. The Court is ruling 
only on what is presently before it; that is, whether particular matters can form the basis for a 
preliminary injunction. 

a. Traditional Mandamus 

The Court agrees with the County and Defendants that traditional mandamus pursuant to 
section 1085 of the Code of Civil Procedure does not support the grant of a preliminary 
injunction here, because approving Defendants’ construction plans was not a ministerial duty. “It 
is settled that traditional mandamus only lies to compel the performance of a clear, present, 
ministerial duty. Mandamus cannot be used to compel the exercise of discretion in a particular 
manner or to order a specific result when the underlying decision is purely discretionary.” (Sierra 
Club v. Dept. of Parks & Recreation (2012) 202 Cal.App.4th 735, 740.) 

Ashar has not alleged that the County had a clear, present, ministerial duty to approve 
Defendants’ construction plans. On the contrary, the approval process required various entities 
within the County to consider evidence, hold hearings and exercise discretion by evaluating the 
evidence received against standards provided by various authority, including ordinances, to 
determine if approving the proposed construction and issuing the permit was appropriate. 

Ashar relies on Court House Plaza Co. v. City of Palo Alto (1981) 117 Cal.App.3d 871 to argue 
that traditional mandamus is available here. Ashar does not really provide any argument or 
analysis as to why Court House Plaza compels the Court to conclude that traditional mandamus 
applies here. Rather, she merely says “[t]he issuance and denial of building and use permits are 
ministerial acts reviewable by ordinary mandamus under CCP § 1085.” (Mtn. 3:14-16.) But 
Court House Plaza does not say that so broadly. In Court House Plaza, the appellant sought to 
have a decision by the City of Palo Alto to deny it a building permit overturned. The court did say 
that “ordinary mandamus is particularly appropriate to compel the issuance of building and use 
permits since they are generally ministerial in character.” (Id. at p. 883.) In the first instance, 
unlike in Court House Plaza, Ashar is not seeking to compel the issuance of a building permit or 
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use permit, she is trying to have the County’s decision in that regard overturned. 

Further, the court went on to observe that  

Palo Alto has adopted section 302 of the Uniform Building Code, which provides 
that a building permit will be issued if the development plans submitted with the 
application comply with existing laws. The issuance of the permit is not left to the 
discretion of the building inspector; it is only when the plans are not up to code 
that the permit may be denied. Section 1085 applies.  

Likewise, Palo Alto Municipal Code section states that upon payment of a fee “a 
use permit shall be issued without a public hearing if the proposed structure or 
structures comply with the development plan and conditions thereof.” (Italics 
added.) It is apparent that issuance is mandatory once it is determined that the 
applicant has complied with a previously approved development plan. 

(Id. at p. 883.) 

The evidence here demonstrates that the relevant proceedings were much different. Defendants 
did not have a “previously approved development plan.” Rather, they applied for the relevant 
permits, and hearings were held. Evidence was taken and considered. No party has cited any 
law or code that makes any part of what happened here mandatory, as was present in Court 
House Plaza. And it does not appear that lengthy proceedings—including the taking and 
weighing of evidence—took place in Court House Plaza, as they did here. 

Finally, on this point, it appears that Ashar’s reply abandons any argument made in the motion 
that mandamus of any sort can support the entry of a preliminary injunction. (Reply 9:11-25.) 

b. Administrative Mandamus 

Administrative mandamus under section 1094.5 of the Code of Civil Procedure might be 
available to Ashar here. And while both Defendants and the County argue that Ashar cannot 
prevail on a cause of action under section 1094.5, Ashar has not pled a cause of action for relief 
under section 1094.5, and neither the motion nor the operative complaint seek an injunction on 
the basis of section 1094.5. For the Court to attempt to analyze Ashar’s likelihood of prevailing 
on a cause of action she has not pled, or to decide whether any unpled cause of action could 
form the basis for issuing a preliminary injunction would be, at best, to issue an advisory 
opinion. The Court declines to do so. It suffices to say that Ashar has not identified 
administrative mandamus as the basis for any relief sought (either in the complaint or the 
present motion), and so the Court declines to grant Ashar relief for which she has not asked. 
(See also Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 442 [“[t]he scope of 
available preliminary relief is necessarily limited by the scope of the relief likely to be obtained at 
trial on the merits.”].) 

Bolstering the Court’s conclusion in this regard is the reply brief, in which Ashar appears to 
abandon any argument that a request for mandamus relief of any sort could support the entry of 
a preliminary injunction. (Reply 9:11-25.) 

Bond Requirement 

The Court notes here that section 529 of the Code of Civil Procedure requires “an undertaking 
on the part of the applicant….” Section 529.1 specifically deals with undertakings “in all actions 
in which the court has granted an injunction sought by any plaintiff to enjoin a construction 
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project which has received all legally required licenses and permits.” Neither side discusses an 
undertaking in their papers, and while the Court’s tentative ruling is to deny the motion, if 
argument is sought, both sides should come to the hearing prepared to discuss a bond in the 
event the Court reverses its tentative ruling and grants a preliminary injunction. 

Conclusion and Order 

While Ashar has met the first prong, that is, the Court concludes that the balance of interim 
harms is in Ashar’s favor, the Court finds that Ashar does not have a reasonable probability of 
prevailing on any claim identified as the basis for a preliminary injunction. As discussed above, 
irrespective of the balance of interim harms, an injunction cannot issue where the party seeking 
the injunction has not demonstrated a probability of success on the merits. The motion is 
denied.  

 

  

21.  TIME:  9:00   CASE#: MSN20-1712 
CASE NAME: STALLWORTH VS CITY OF MARTINEZ 
HEARING ON PETITION TO/FOR RELIEF FROM CLIAM REQUIREMENTS FILED 
BY VERONICA STALLWORTH 
* TENTATIVE RULING: * 
 
Continued by the Court to February 5, 2021. Defendant may file and serve a response to the 

new evidence and arguments included in the reply papers by January 28, 2021.  

  

22.  TIME: 10:00   CASE#: MSC16-01492 
CASE NAME: BENITEZ VS SALGUERO 
SPECIAL SET HEARING ON: PRE-TRIAL CONFERENCE SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
Appearance required at 10.30 a.m. 
 
 

  

23.  TIME: 10:00   CASE#: MSC19-00402 
CASE NAME: CITY OF OAKLEY VS SCHEER 
JURY TRIAL - LONG CAUSE/ 7 DAY(S) 
* TENTATIVE RULING: * 
 
Trial dropped by Court due to Plaintiff’s filing of a Notice of Abandonment of Eminent Domain 
Proceedings. Motion to set aside Abandonment is not on file.  
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ADDON 

24.  TIME:  9:01   CASE#: MSC19-01240 
CASE NAME: SONNENSHEIN VS PACIFIC UNION 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of SONNENSHEIN 
FILED BY PACIFIC UNION INTERNATIONAL INC, DAN JOY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiffs' Second Amended Complaint ("SAC") filed by 
defendants Pacific Union International, Inc. ("Pacific Union") and Dan Joy. For the reasons set 
forth, the demurrer to the SAC based on the statute of limitations is overruled.  

Facts Alleged in the SAC 

Plaintiffs, first time homebuyers, purchased a residence in Richmond (the "Property") through an 
escrow that closed on July 10, 2015. (SAC ¶¶ 7, 9, 13.) Defendant Pacific Union is a licensed 
real estate broker, defendant Joy is a licensed real estate agent employed by Pacific Union, and 
they represented both the seller and buyer in the purchase and sale transaction. (SAC ¶¶ 2, 3, 
7.) 

The Property was advertised by Defendants as having a "Legal in-law unit!!" (SAC ¶ 8 and Exh. 
1.) Plaintiffs relied on Defendants' representations that the Property had a legal in-law unit in 
purchasing the Property, intending to use the income from the in-law unit to help defray their 
mortgage costs. (SAC ¶ 8.)  

Shortly before escrow was scheduled to close, on June 29, 2015, Defendants sent an email to 
Plaintiffs with the subject line "Lender Duplex Semantics." (SAC ¶ 11 and Exh. 2.) Among other 
things, the email states that Defendants discovered that Contra Costa County identified the 
Property as a "duplex," creating a potential problem for Fannie Mae/Freddie Mac financing 
which is only available for a "single family residence." (SAC Exh. 2.) Plaintiffs allege that 
Defendants discovered in calls with the County that there may not have been a "use" permit for 
the in-law unit, and that the in-law unit may not have been legal. (SAC ¶¶ 10, 11.) However, they 
allege the June 29, 2015 email did not advise them the in-law unit might be illegal, nor did 
Defendants inform them the "use" of the Property might be limited solely to a single family 
residence. (SAC ¶ 11.) Instead Defendants indicated that the Property was a legal duplex or 
single-family residence with a legal in-law unit. (SAC ¶ 11.)  

Defendants prepared an Addendum to the purchase and sale contract dated June 30, 2015. 
(SAC ¶ 12.) The Addendum recites that the seller had "purchased the property in April of 2007 
in the current configuration of a single family home with a legal in-law unit" but that County 
records reflect the Property is a "duplex rather than a single family home with an in-law unit." 
(SAC ¶ 12 and Exh. 3.) The Addendum makes no reference to the in-law unit in fact or 
potentially being illegal. Plaintiffs allege they did not discover that there was no "use" permit for 
the in-law unit, and that the in-law unit was illegal, until they were denied a building permit by the 
County on February 18, 2018, and that they "could not have learned of such fraud" prior to the 
denial of the permit. (SAC ¶ 14.)  

Plaintiffs filed their complaint against Defendants for fraud, negligence, and breach of fiduciary 
duty on June 25, 2019.  
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Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) The Court gives the complaint "a reasonable interpretation, reading 
it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The 
allegations of the complaint "must be liberally construed" in Plaintiff’s favor. (CCP §452; Garton 
v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 365, 376.) Though the Court deems the 
allegations of the complaint to the be true, where exhibits are attached to the complaint, the 
Court also accepts the statements in the exhibits as true and gives them precedence to the 
extent they contradict the allegations pled in the SAC. (Moran v. Prime Healthcare 
Management, Inc. (2016) 3 Cal.App.5th 1131, 1145-1146.) 

To sustain a demurrer based on the statute of limitations, it must "clearly and affirmatively" 
appear that the cause of action is barred based on the face of the complaint, not that the cause 
of action might be barred. (Committee v. Green Foothills v. Santa Clara County Bd. of 
Supervisors (2010) 48 Cal.4th 32, 42; Lee v. Hanley (2015) 61 Cal.4th 1225, 1232 [demurrer 
based on statute of limitations does not lie when the action may be, but is not necessarily, 
barred].)  

Procedural Issues 

Plaintiffs object to the demurrer as (1) not in compliance with California Rule of Court 3.1320; 
and (2) untimely. Defendants' arguments that the pleadings comply with the rule are persuasive, 
and the Court finds the demurrer timely filed based on the Court Clerk's stamp showing the 
pleadings filed November 6, 2020. Further, Defendants' proof of service shows service of the 
demurrer on Plaintiffs' counsel on November 5, 2020 both by email and mail.  

Defendants' request for judicial notice of the SAC in support of their demurrer is unopposed. The 
SAC is a proper subject of judicial notice, and the request is granted. (Evid. Code § 452(d).) 

Plaintiffs' request judicial notice of a letter from the Contra Costa County Department of 
Conservation and Development in support of their opposition. Though the request is unopposed, 
the document appears to be offered by Plaintiffs as evidence that Defendants' representation 
that the County records identified the Property as a duplex was false. Offered for that purpose, 
the document is not properly considered in ruling on the demurrer, and Plaintiffs' request for 
judicial notice is denied. (See Fremont Indemnity Co. v. Fremont General Corp. (2006) 148 
Cal.App.4th 97, 113-114 ["The hearing on demurrer may not be turned into a contested 
evidentiary hearing through the guise of having the court take judicial notice of documents 
whose truthfulness or proper interpretation are disputable. [Citation omitted.]"].)  

The Demurrer 

Defendants' demurrer is made solely on the ground that Plaintiffs' claims are barred by the 
statute of limitations which they contend the statute of limitations began to run when the sale 
escrow closed on July 10, 2015. (Memo. ISO Dem. p. 5, ll. 4-9; Reply p. 5, ll. 26-28.) The parties 
do not dispute that the three-year statute of limitations of Code of Civil Procedure § 338(d) 
applies to the claims for fraud and breach of fiduciary duty based on fraudulent conduct, and the 
two year statute of limitations under Code of Civil Procedure § 339(1) applies to the professional 

negligence cause of action. Defendants acknowledge Plaintiffs' allegations of delayed discovery 
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but contend those allegations are defeated by Exhibit 2 to the SAC, because Plaintiffs were put 
on notice of their potential claims by the sentence in the June 29 email stating that "It is possible 
there is no record or permits for the secondary unit." (Memo. ISO Dem. p. 5, l. 27 – p. 6, l. 5, 
and SAC Exh. 2.)  

Analysis 

The statute of limitations begins to run when a cause of action "accrues," and a cause of action 
generally accrues when it is "complete with all its elements." (E-Fab, Inc. v. Accountants Inc. 
Services (2007) 153 Cal.App.4th 1308, 1317 [quoting Fox v. Ethicon Endo-Surgery, Inc. (2005) 
35 Cal.4th 797, 806 (“Fox”)]; Choi v. Sagemark Consulting (2017) 18 Cal.App.5th 308, 323 
[cause of action accrues and statute of limitations begins to run when the last essential element 
of the cause of action occurs].) The "discovery rule" or "delayed discovery rule" is an exception 
to the general rules regarding when the statute of limitations begins to run. (E-Fab, Inc. v. 
Accountants Inc. Services, supra, 153 Cal.App.4th at 1318.) Though the general rule is that the 
statute of limitations begins to run on the date of injury, which as applied here would mean the 
date Plaintiffs closed escrow and obtained title to the Property that had an illegal in-law unit, "the 
discovery rule postpones the accrual date of a cause of action "until the plaintiff is aware of her 
injury and its negligent cause." (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1109.) 

The California Supreme Court in Fox explained that "under the delayed discovery rule, a cause 
of action accrues and the statute of limitations begins to run when the plaintiff has reason to 
suspect an injury and some wrongful cause, unless the plaintiff pleads and proves that a 
reasonable investigation at that time would not have revealed a factual basis for that particular 
cause of action. In that case, the statute of limitations for that cause of action will be tolled until 
such time as a reasonable investigation would have revealed its factual basis." (Fox, supra, 25 
Cal.4th at 803 [emphasis added].) To plead the delayed discovery rule, "  '[a] plaintiff whose 
complaint shows on its face that his claim would be barred without the benefit of the discovery 
rule must specifically plead facts to show (1) the time and manner of discovery and (2) the 
inability to have made earlier discovery despite reasonable diligence.' [Citation omitted.] In 
assessing the sufficiency of the allegations of delayed discovery, the court places the burden on 
the plaintiff to 'show diligence'; 'conclusory allegations will not withstand demurrer.' [Citation 
omitted.]" (Fox, supra, 35 Cal.4th at 808 [emphasis in original, quoting McKelvey v. Boeing 
North American, Inc. (1999) 74 Cal.App.4th 151, 160].)  

Defendants as real estate agents acting as dual agents for the seller and buyer owed fiduciary 
duties to Plaintiffs as their clients. (William L. Lyon & Associates, Inc. v. Superior Court (2012) 
204 Cal.App.4th 1294, 1311-1312.) Courts have found the delayed discovery rule is particularly 
applicable when the defendant is in a fiduciary relationship with the plaintiff. (Britton v. Girardi 
(2015) 235 Cal.App.4th 721, 734 ["Thus, the discovery rule is applicable in situations where the 
plaintiff is unable to see or appreciate a breach has occurred. 'Delayed accrual of a cause of 
action is viewed as particularly appropriate where the relationship between the parties is one of 
special trust such as that involving a fiduciary, confidential or privileged relationship,' " quoting 
Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1424].)  

"Where a fiduciary obligation is present, the courts have 
recognized a postponement of the accrual of the cause of action 
until the beneficiary has knowledge or notice of the act constituting 
a breach of fidelity. [Citations.] The existence of a trust relationship 
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limits the duty of inquiry. 'Thus, when a potential plaintiff is in a 
fiduciary relationship with another individual, that plaintiff's burden 
of discovery is reduced and he is entitled to rely on the statements 
and advice provided by the fiduciary.' " [Citation omitted.] But, 
even assuming for the sake of argument that each of the 
respondents had a fiduciary duty to plaintiffs, this does not mean 
that plaintiffs had no duty of inquiry if they were put on notice of a 
breach of such duty. 

(WA Southwest 2, LLC v. First American Title Ins. Co. (2015) 240 Cal.App.4th 148, 157.) (See 
also Hobbs v. Bateman Eichler, Hill Richards, Inc. (1985) 164 Cal.App.3d 174, 201-202 ["Where 
a fiduciary relationship exists, facts which ordinarily require investigation may not incite 
suspicion [citation] and do not give rise to a duty of inquiry [citation omitted]. Where there is a 
fiduciary relationship, the usual duty of diligence to discover facts does not exist. [Citation 
omitted.]"].) 

Here, the SAC alleges the elements required to be pled under the discovery rule by alleging the 
Plaintiffs first discovered the representations made to them by Defendants regarding the legal 
in-law unit were false in February 2018 when the County denied them a building permit because 
there was no "use" permit for the secondary unit. (SAC ¶ 14.) That is when they allege they first 
discovered their injury and its negligent (or fraudulent) cause. (SAC ¶ 14.) They allege they 
could not have made the discovery earlier because they relied on the representations by the 
Defendants that the in-law unit was legal, though it was uncertain whether the Property was 
zoned for a duplex or a single family residence with a legal in-law unit. (SAC ¶¶ 11, 14, and 
Exhs. 1-3.) 

Resolution of the statute of limitations and the delayed discovery rule are typically questions of 
fact for the trier of fact, unless only one conclusion can reasonably be drawn from the facts. (E-
Fab, Inc. v. Accountants Inc. Services, supra, 153 Cal.App.4th at 1320; Choi v. Sagemark 
Consulting, supra, 18 Cal.App.5th at 323-324 [same]; United States Liability Ins. Co. v. 
Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 597 ["There are no hard and fast rules for 
determining what facts or circumstances will compel inquiry by the injured party and render him 
chargeable with knowledge."].) The issue raised by the demurrer is whether the single sentence 
in the June 29 email stating it is "possible there is no record or permits for the secondary unit" 
was enough to place them on notice as a matter of law that their real estate agents 
misrepresented to them that the Property was either zoned for a duplex or that the in-law unit 
was legal, creating a duty for them to make further inquiries to discover the true facts at that 
time.  

The Court must consider the sentence in the email not in isolation but in the context of the 
remainder of the lengthy email and the allegations of the SAC in their totality, including Plaintiffs' 
status as first-time homebuyers relying on the knowledge and expertise of their broker/agent, 
Plaintiffs' notice to Defendants they were relying on the legal in-law unit in making their offer, the 
multiple affirmative representations by the Defendants that the Property had a legal in-law or 
secondary unit, and the representations Defendants made the day following the June 29 email 
in the Addendum drafted by Defendants. (SAC ¶¶ 8, 9, 11, 14, 24, 37, 38, and Exhs. 1-3.) The 
Court cannot find as a matter of law that the only reasonable inference from the June 29 email 
was that Plaintiffs were on notice that Defendants were falsely representing the Property was 
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either zoned as a duplex or a single family residence with a legal in-law unit, and that the in-law 
unit was actually illegal. That is a factual dispute. 

The Court disagrees with Defendants' position in their Reply that Plaintiffs have "conceded" the 
email put the Plaintiffs on notice of their claim. (Reply p. 4, ll. 20-24.) Plaintiffs argue that 
whether they had notice and should have discovered the facts giving rise to their claims is a 
question of fact, not one that can be determined as a matter of law. (Opp. p. 8, ll. 16-27.) They 
argue the facts alleged in the SAC and statements in the three Exhibits concealed Defendants' 
knowledge that the in-law unit at the Property may not have been legal, and implicitly, did not 
put them on notice that the unit was illegal. (Opp. p. 9, ll. 1-27.)  

The SAC does not "clearly and affirmatively" show Plaintiffs' causes of action are barred. That 
they "may" be barred is not enough to sustain the demurrer. (Committee v. Green Foothills v. 
Santa Clara County Bd. of Supervisors, supra, 48 Cal.4th at 42; Lee v. Hanley, supra, 61 
Cal.4th at 1232.) That is a question of fact. 

  

25.  TIME:  9:01   CASE#: MSC19-01240 
CASE NAME: SONNENSHEIN VS PACIFIC UNION 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 2ND AMENDED 
COMPLAINT FILED BY PACIFIC UNION INTERNATIONAL INC, DAN JOY 
* TENTATIVE RULING: * 
 

Before the Court is Defendants' motion to strike portions of Plaintiffs' Second Amended 
Complaint ("SAC"). For the reasons set forth, the motion to strike is denied. 

Facts Alleged in the SAC Relevant to Motion to Strike 

Defendants Pacific Union International, Inc. and Dan Joy Pacific are a real estate broker and 
sales agent who represented Plaintiffs in the purchase of their home. Defendants have filed a 
demurrer to the SAC being heard concurrently with this motion. The details of the transaction 
and claims alleged in the SAC are set forth in the tentative ruling on the demurrer. 

Defendants move to strike various allegations of the SAC related to five categories of damages: 
(1) "tort of another" damages (Mot. ¶¶ 1, 7, 10, 17, 21, 24); (2) Plaintiffs' expenditures of time, 
effort, and money to determine the status of permits for the Property with the County agency 
(Mot. ¶¶ 2, 6, 11, 16, 20, 23); (3) costs of repair to create a legal secondary or in-law unit ((Mot. 
¶¶ 3, 8, 12, 15, 19, 22); (4) diminution in value of the Property based on the difference between 
the value of the Property with the illegal in-law unit and the value as represented with a legal 
unit (Mot. ¶¶ 4, 9, 13); and (5) punitive damages based on fraud (Mot. ¶¶ 5, 14, 18, 25). 

Procedural Issues 

Plaintiffs' object to the notice of motion as they contend the first paragraph of the motion does 
not set forth the grounds for relief a required by California Rules of Court 3.1110(a). The first 
paragraph of the notice of motion details the paragraphs of the SAC subject to the motion to 
strike, which are numerous, and the second paragraph identifies the statutes on which a motion 
to strike may be based, but not the grounds for relief. Those grounds are, however, detailed 
clearly in the Defendants' supporting memorandum, and Plaintiffs do not contend that they were 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/22/21 

 
 

- 28 - 

unable to respond substantively to Defendants' arguments for why the various claims for 
damages should be stricken. Though there may have been a violation, the Court finds no 
prejudice. 

Plaintiffs' argument that the motion may have been filed untimely is also rejected, as the Court 
file reflects the motion was filed by the Clerk's office on November 6, 2020, and Defendants' 
proof of service shows service of the motion on Plaintiffs' counsel on November 5, 2020 both by 
email and mail. 

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 
pleading "not drawn . . . in conformity with the laws of this state." (CCP § 436(a) and (b).) 
Defendants' motion is made on the ground the allegations they seek to strike "request[] relief not 
supported by the allegations of the complaint." (CCP § 431.10(b)(3).) Like a demurrer, the 
grounds for a motion to strike must appear on the face of the pleading. (CCP § 437.) "A motion 
to strike, like a demurrer, challenges the legal sufficiency of the complaint's allegations, which 
are assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citing 
Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].)  

The Court is required to interpret the allegations of the SAC "liberally . . . with a view to 
substantial justice between the parties" and does not "read the allegations in isolation." (CCP § 
452; Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) It is in the Court's discretion 
under Code of Civil Procedure § 436 whether to strike portions of the complaint. (CCP § 436; 
Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. Broadway State Bank 
(1936) 11 Cal.App.2d 428, 429.) 

1. Damages Based on "Tort of Another" Doctrine 
 

Defendants contend the SAC fails to allege facts to support damages under a "tort of another" 
theory because the SAC does not allege that Plaintiffs have actually incurred attorneys' fees in 
another action as a result of Defendants' wrongful conduct but only that they might incur fees in 
a "potential" action against the County. The "tort of another" doctrine is a form of economic 
damages in a tort case. (Mega RV Corp. v. HWH Corp. (2014) 225 Cal. App. 4th 1318, 1339.) 
"The tort of another doctrine is not really an exception to the American rule, but simply 'an 
application of the usual measure of tort damages.' [Citations omitted.]" (Id. at 1337 [quoting 
(Prentice v. North American Title Guaranty Corp. (1963) 59 Cal.2d 618, 620 and Sooy v. Peter 
(1990) 220 Cal.App.3d 1305, 1310].) The doctrine has been applied in tort actions against real 
estate brokers for breach of fiduciary duty. (See, e.g., Gray v. Don Miller & Associates, Inc. 
(1984) 35 Cal.3d 498, 502, 508–509 [suggesting "exceptional circumstances" are not necessary 
to award "tort of another" damages and upholding judgment for a real estate buyer against a 
real estate broker to the extent of attorneys' fees incurred by buyer in defending separate action 
by seller for specific performance].) 

Plaintiffs allege that they "have been further damaged in that they have been forced to incur 
attorney's fees and costs and administrative costs in a potential legal action against" the 
County or "potential legal action for Petition for Writ of Administrative Mandamus/Mandate and 
prior to filing of such legal action, exhaustion of their administrative remedies." (SAC ¶ 16 
[emphasis added].) Though paragraph 16 is somewhat ambiguous, Plaintiffs' opposition 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/22/21 

 
 

- 29 - 

confirms Plaintiffs have incurred legal expenses pursuing exhaustion of their administrative 
remedies as a precursor to filing suit. (Opp. p. 7, ll. 1-5.) Defendants have not cited any authority 
that excludes legal fees and costs incurred in pursuing necessary administrative proceedings 
from tort of another damages.  

2. Civil Code § 3343 Does Not Limit Damages in Cases Involving Fraud by A Fiduciary 
 

Defendants argue that Plaintiffs' damages for fraud in connection with a real estate purchase 
transaction are limited to damages under Civil Code § 3343. Plaintiffs' contend that Civil Code 
§§ 1709 and 3333 govern the damages available in a real estate purchase transaction when the 
plaintiff's claim is against a fiduciary, relying on Alliance Mortgage v. Rothwell (1995) 10 Cal.4th 
1226, 1241 ("Alliance"). Plaintiffs' damages are not limited to those provided under Civil Code § 
3343.  

The California Supreme Court in Alliance held that a plaintiff asserting a fraud claim against a 
fiduciary is not limited to out-of-pocket damages and is entitled to recover the "broader" 
measure of damages provided in Civil Code §§ 1709 and 3333. (Alliance, supra, 10 Cal.4th at 
1240-1241; Moore v. Teed (2020) 48 Cal.App.5th 280, 289.) Under Civil Code § 1709, a party 
who deceives another "is liable for any damage which [the defrauded party] thereby suffers." 
Civil Code § 3333 provides a similarly broad right to damages, providing that "the measure of 
damages . . . is the amount which will compensate for all the detriment proximately caused 
thereby, whether it could have been anticipated or not."  

A recent decision of the Court of Appeal for the First Appellate District in Moore v. Teed, supra, 
48 Cal.App.5th 280 held that a victim of fraud in a real estate purchase perpetrated by a 
fiduciary, specifically a real estate broker in that case, is entitled to recover both out-of-pocket 
damages and benefit-of-the bargain damages under Civil Code §§ 1709 and 3333 in order to be 
fully compensated for the damage caused by the fiduciary's misconduct. (Id. at 291.) Noting a 
conflict among the districts, the Court rejected the defendant's claim that benefit-of-the-bargain 
damages are never recoverable in real property transactions even though a fiduciary 
perpetrated the fraud. (Id. at 289.) The Court held instead that "where a person has been 
defrauded by their fiduciary in a real property transaction, the measure of damage available 
under Civil Code §§ 1709 and 3333 may include a benefit-of-the-bargain damages award. 
Applying this broader measure of damages ensures that a faithless fiduciary is held to account 
for the full amount of the loss of which his breach of faith is a cause [citation omitted], and that a 
victim is compensated for any and all detriment proximately caused by their fraudulent behavior. 
[Citation omitted.]" (Id. at 291.)  

"Tort damages are awarded to fully compensate the victim for all the injury suffered. [Citations 
omitted.] There is no fixed rule for the measure of tort damages under Civil Code section 3333. 
The measure that most appropriately compensates the injured party for the loss sustained 
should be adopted. [Citations omitted.]" (Santa Barbara Pistachio Ranch v. Chowchilla Water 
Dist. (2001) 88 Cal.App.4th 439, 446-447.) 

a. Time, Money and Effort Spent on Permit 
 

Plaintiffs allege they have spent "significant amounts of time, money and effort" researching the 
existing permits for the Property and trying to convince the County that the in-law unit is legal. 
(SAC ¶ 29 and page 12, lines 13-14, p. 13, ll. 3-4.) In a fraud action, under Civil Code § 1709 
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"one may recover compensation for time and effort expended in reliance on a defendant's 
misrepresentation. [Citations omitted.]" (Block v. Tobin (1975) 45 Cal.App.3d 214, 220.)   

b. Cost of Repair 
 
Defendants argue Plaintiffs' claim for cost of repair damages is not supported by allegations the 
Property requires repair. However, Plaintiffs allege they will suffer cost of repair damages to 
make the in-law unit "legal" under Government Code § 65852.2, proximately caused by 
Defendants' fraud, breach of fiduciary duty, and negligence. (SAC ¶¶ 19, 32, 43.) Cost of repair 
damages in this context essentially would give Plaintiffs the "benefit of the bargain" damages 
have been found to be appropriate under Civil Code § 3333, particularly where, as here, the 
fraud is alleged against a fiduciary. (See Moore v. Teed, supra, 48 Cal.App.5th at 294 [finding 
no error in jury awarding injured plaintiff the "additional cost necessary to accomplish the 
promised renovations"]; Raven's Cove Townhomes, Inc. v. Knuppe Development Co. (1981) 
114 Cal.App.3d 783, 801 fn. 12 [non-fiduciary defendant in strict liability claim, cost of repair 
awarded under Civil Code § 3333 to restore property to its original condition].) Defendants have 
not cited any applicable authority that these allegations are insufficient to allege a claim for such 
damages under Civil Code §§ 1709 and 3333. 

c. Loss Based on Duty of Disclosure Regarding Status of In-Law Unit 
 

Plaintiffs' allegation of loss caused by having to disclosure the status of the in-law unit as illegal 
to prospective purchasers is not based on their compliance with real estate disclosure laws but 
based on the fact the in-law unit is illegal rather than legal as affirmatively represented by 
Defendants. In effect, Plaintiffs allege having to disclose the illegal status diminishes the value 
of the Property on resale compared to the value if the Property were as represented.  

d. Damage Items as Speculative, Contingent, or Merely Possible 
   

Defendants seek to strike the allegations asserting Plaintiffs have been damaged based on 
time, money, and effort expenditures in addressing the permit related issues, costs of repair to 
bring the in-law unit into legal compliance, and reduced value of the Property based on the in-
law unit being illegal rather than legal in part on the ground these damages are speculative or 
perhaps contingent or only possible since there has not been a definite determination the unit is 
illegal. (Reply to MTS p. 5, ll. 22-23.) The fact that, for example, Plaintiffs are attempting to 
mitigate their losses by attempting to convince the County to designate the unit as legal, to 
obtain permits, or to bring the Property into compliance and into the status Defendants 
represented it to be when the Plaintiffs purchased it does not make this element of damages 
speculative; it just makes the damages subject to proof at trial. The arguments raise questions 
of fact and proof that are not properly determined on the face of the SAC on a motion to strike.  

3. Punitive Damages 

Under Civil Code § 3294, punitive damages may be awarded “In an action for the breach of an 
obligation not arising from contract, where it is proven by clear and convincing evidence that the 
defendant has been guilty of oppression, fraud, or malice.” (Civil Code § 3294(a).) Fraud is 
defined in Civil Code § 3294 as "an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the defendant of thereby 
depriving a person of property or legal rights or otherwise causing injury." (Civ. Code § 3294.) 
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"The mere allegation an intentional tort was committed is not sufficient to warrant an award of 
punitive damages. [Citations omitted.] Not only must there be circumstances of oppression, 
fraud or malice, but facts must be alleged in the pleading to support such a claim. [Citation 
omitted.]" (Grieves v. Superior Court (184) 157 Cal. App. 3d 159, 166 [citing G. D. Searle & Co. 
v. Superior Court (1975) 49 Cal.App.3d 22, 29].)  

Here, Plaintiffs allege a first cause of action for actual fraud/constructive fraud, as well as a third 
cause of action for breach of fiduciary duty based on fraud. Defendants have not challenged the 
sufficiency of the allegations to state causes of action for fraud and breach of fiduciary duty. 
These allegations meet the standards of Civil Code § 3294 and the case law in alleging fraud as 
a basis for punitive damages. (Las Palmas Associates v. Las Palmas Center Associates (1991) 

235 Cal.App.3d 1220, 1238-1239 [""The words ' "oppression, fraud, or malice" ' in Civil Code 
section 3294 being in the disjunctive, fraud alone is an adequate basis for awarding punitive 
damages. [Citations.]' [Citation omitted.]," quoting Glendale Fed. Sav. & Loan Assn. v. Marina 
View Heights Dev. Co. (1977) 66 Cal. App. 3d 101, 135]; Nicholson v. Rose (1980) 106 
Cal.App.3d 457, 462 ["fraud itself implies malice" for punitive damages].) The conclusory 
allegations Defendants' cite regarding Defendants committing these acts and omissions "with 
oppression, fraud and malice" are supported by the specific allegations of fraud and therefore 
the portions of the SAC alleging claims for punitive damages cannot be stricken. (Perkins v. 
Superior Court (1981) 117 Cal.App.3d 1, 6.) 

 

  

26.  TIME:  9:01   CASE#: MSC20-00119 
CASE NAME: DRISCOLL/KINDRA  VS.  EQUITY TRUST 
HEARING ON DEMURRER TO CROSS-COMPLAINT of EQUITY TRUST 
FILED BY RYAN P. DRISCOLL, DANIEL M. KINDRA 
* TENTATIVE RULING: * 
 
 Plaintiffs and cross-defendants Ryan Driscoll and Daniel Kindra demur to the original 

cross-complaint filed by defendants and cross-complainants Equity Trust Company and Hhause 

Capital LLC.  (Code Civ. Proc., § 430.10, subds. (e) and (f).)  The demurrer is sustained 

with leave to amend as to the three remaining causes of action stated against plaintiffs: the 7th 

Cause of Action for intentional interference with contract, the 8th Cause of Action for “negligent 

interference with contractual relations,” and the 10th Cause of Action for equitable indemnity. 

Cross-complainants shall file any amended cross-complaint on or before February 26, 

2021.  Cross-complainants shall properly tab the exhibits to any amended cross-complaint; 

the exhibits to the original cross-complaint are not tabbed.  (See, Cal. Rules of Court, rule 

3.1110, subd. (f).) 

 A. All Three Causes of Action. 

The special demurrer is sustained as to all three causes of action on the ground that the 

cross-complaint is ambiguous concerning the following matters: the status of the Hhause loan 

as current or delinquent; whether Hhause held a first or second deed of trust; the role that 

Hhause played (if any) in the November 2019 foreclosure by Equity Trust; and the nature of the 
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business relationship (if any) between Hhause and Equity Trust.  (Code Civ. Proc., § 430.10, 

subd. (f).)  The Court notes that cross-complainants are the holders of competing first and 

second deeds of trust, and parties in that kind of potentially adversarial relationship are usually 

not jointly represented by the same counsel in litigation. 

B. The 7th Cause of Action. 

The general demurrer is sustained as to the Seventh Cause of Action for intentional 

interference with contract, on two independent grounds.  (Code Civ. Proc., § 430.10, subd. (e).) 

 B-1. The Subject Contract or Contracts. 

Cross-complainants attach three contracts to their cross-complaint: (1) a promissory 

note made in favor of Hhause in the sum of $ 1,200,000; (2) a promissory note made in favor of 

Equity Trust in the sum of $ 160,000, and; (3) a “Loan Modification Agreement” that refers only 

to the Equity Trust note.  The Court concurs with plaintiffs’ position that cross-complainants 

have failed to adequately allege which of the two secured loans evidenced by these contracts 

is the subject of this cause of action, or whether both secured loans are the subject of the cause 

of action. 

Cross-complainants’ intentional interference theory is that plaintiffs somehow made it 

more difficult to foreclose by purchasing the Walnut Creek residence, and thereby interfered 

with one or both of the secured loans.  However, this theory is rendered unintelligible by the fact 

that only Equity Trust (apparently) has in fact foreclosed.  If the Hhause loan is not in default, or 

if the loan is in default but Hhause has otherwise chosen not to foreclose, the Court does not 

understand how plaintiffs’ purchase of the Walnut Creek residence could have interfered with 

Hhause’s contract. 

 B-2. The Nature Of The Wrongful Act. 

Cross-complainants have failed to adequately allege an essential element of the tort: 

“intentional acts designed to induce a breach or disruption of the contractual relationship.  

[Emphasis added.]”  (Mintz v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1603.)  

In the case at bar, the alleged breach of contract was the failure by defendant Silver Oak 

Property Solutions, LLC to pay sums due under one or both of the two promissory notes.  

Plaintiffs’ act in simply purchasing the Walnut Creek residence cannot reasonably be deemed 

an act “designed to induce” Silver Oak to commit such a breach; nothing plaintiffs allegedly did 

would have prevented Silver Oak from meeting its contractual obligations, either by paying 

cross-complainants directly or by making provision for such payment in the purchase escrow. 

If cross-complainants’ theory were valid, then every time anyone purchases a piece of 

property that is subject to a lien, that purchaser has committed an intentional tort.  Cross-

complainants have not cited case law supporting the proposition that California law provides for 

such a seemingly absurd result.  People commonly purchase properties subject to a lien, 

thereby taking the calculated risk that the lien will be foreclosed and they will lose the property to 

the lienholder.  Such purchasers may anticipate contesting the validity of the lien, as plaintiffs do 

in the main action here.  They may anticipate assuming the obligation secured by the lien, or 
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paying off the lien through a refinancing or a resale of the property, etc.  Purchasing property 

subject to an existing lien may or may not be prudent under a given set of circumstances, but 

the Court fails to see how such conduct is tortious per se. 

Further, plaintiffs’ strained legal theory begs the following question: did Equity Trust also 

interfere with the Hhause contract by purchasing the Walnut Creek residence at the foreclosure 

sale, knowing of the Hhause lien?  If not, what is the distinction between the Equity Trust 

purchase and plaintiffs’ purchase? 

When deciding whether to amend this cause of action, cross-complainants’ counsel shall 

bear in mind the duty imposed on all counsel by section 128.7 of the Code of Civil Procedure, 

subdivisions (b)(1), (b)(2), and (b)(3).  The Court is skeptical that plaintiffs intentionally 

purchased a residence with knowledge that it was subject to delinquent secured loans, and then 

intentionally allowed the lenders to foreclose less than a year later — thereby losing their entire 

investment in the residence — merely for the thrill of interfering with someone’s contract.  

The proposition seems far-fetched, but if cross-complainants have some good faith evidentiary 

basis for so alleging, they are free to amend. 

C. The 8th Cause of Action. 

The Eighth Cause of Action is captioned as a cause of action for “negligent interference 

with contractual relations.”  However, despite the caption, there is some confusion as to what 

cause of action cross-complainants believe they have alleged.  In the opposition memorandum, 

cross-complainants state that they “perhaps should have” labeled this cause of action one for 

negligent interference with prospective economic advantage.  In any event, the Court sustains 

plaintiffs’ general demurrer on two independent grounds. 

 C-1. The Nature Of The Cause Of Action. 

Cross-complainants have not stated a cause of action for negligent interference with 

prospective economic advantage, because they explicitly refer only to existing — and not 

prospective — contracts.  (Equity Trust X-Comp., Exhs. “1”, “2”, and “3”.)  The question then 

is whether cross-complainants can state a cause of action for negligent interference with 

existing contracts. 

There is a split in authority as to whether such a cause of action even exists under 

California law.  (See, Chameleon Eng’g Corp. v. Air Dynamics Inc. (1980) 101 Cal.App.3d 418, 

420-423 [recognizing such a cause of action].)  However, the Court defers any consideration of 

that rather esoteric question for future consideration, because even if such a cause of action 

does exist, cross-complainants have failed to adequately allege such a cause of action. 

  C-2. Duty. 

Cross-complainants have failed to allege facts showing that plaintiffs and cross-

complainants were in the kind of “special relationship” that would justify seeking damages from 

plaintiffs arising from a breach of contract, even though plaintiffs and cross-complainants were 

not themselves in contractual privity.  (See, J’Aire Corp. v. Gregory (1979) 24 Cal.3d 799, 
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803-808.)  Cross-complainants have cited no case law supporting the proposition that 

purchasers of real property owe a common law duty of care to the holder of each and every lien 

that may show up on a preliminary title report during the purchase process. 

 C-3. The Subject Contract or Contracts. 

The Eighth Cause of Action is also defective for the first of the two reasons stated above 

in the Court’s ruling on the Seventh Cause of Action.  Cross-complainants have failed to 

adequately identify the contract that is the subject of this cause of action. 

 D. The 10th Cause of Action. 

The Court does not understand the logic of cross-complainants’ Tenth Cause of Action 

for equitable indemnity: cross-complainants are seeking indemnity from plaintiffs for any 

damages cross-complainants may have to pay for injury cross-complainants caused to plaintiffs.  

The Court is not aware of any California case law supporting the proposition that defendants 

can cross-complain against plaintiffs for equitable indemnity, and there is in fact case law 

refuting that proposition.  (See, Lauriedale Associates, Ltd. v. Wilson (1992) 7 Cal.App.4th 

1439, 1444 [equitable indemnity not available when “equivalent relief is available through 

affirmative defenses”].) 

Further, cross-complainants have not articulated how plaintiffs and cross-complainants 

could possibly be deemed joint tortfeasors causing injury to some third party, for purposes of a 

cause of action for equitable indemnity.  The Court notes that plaintiffs have not sued cross-

complainants for any tort in the main action: plaintiffs have sued cross-complainants for 

cancellation, quite title, and declaratory relief. 

 The Court has granted leave to amend only in an abundance of caution. 

  

27.  TIME:  9:01   CASE#: MSC20-02150 
CASE NAME: RELIEZ VALLEY VENTURES, LLC VS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FILED BY 
RELIEZ VALLEY VENTURES, LLC) 
* TENTATIVE RULING: * 
 

The parties shall appear. Code of Civil Procedure (“CCP”) § 484.040 requires the Court to 
conduct a hearing on this matter. The Court provides the tentative ruling set forth below to guide 
the parties in preparing for the hearing. 

Plaintiff Reliez Valley Ventures LLC (“Plaintiff” or “Reliez Valley Ventures”) filed a Complaint for 
breach of guaranty against Defendant Robin Zeman (“Defendant” or “Zeman”). Plaintiff seeks an 
order for issuance of a writ of attachment against Defendant in the amount of $515,922. The 
application is opposed. 

For the following reasons, the application is denied. 

Evidentiary Objections 
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Declaration of David A. Rey 

Defendant makes two global objections to the Declaration of David A. Rey as well as several 
individual objections. The global objections (1, 2) are overruled. The Court rules on the 
remaining objections as follows: 

Objection 3: overruled. 

Objection 4: overruled. 

Objection 5: overruled.  

Objection 6: sustained. 

Objection 7: sustained. 

Objection 8: sustained. 

Objection 9: sustained.  

Objection 10: sustained. 

Objection 11: overruled. 

 

Declaration of Richard A. Rodriquez-Campbell 

Objection 1: overruled. 

Objection 2: overruled. 

Objection 3: overruled. 

 

Objections to Reply Evidence and Memorandum 

While “[t]he general rule of motion practice … is that new evidence is not permitted with reply 
papers” (Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537), a recognized exception is for 
points “strictly responsive” to arguments made for the first time in the opposition. (See Singh v. 
Lipworth (2005) 132 Cal.App.4th 40, 43, fn. 2 [applying the rule to appellate briefs].) Defendant’s 
objections are overruled. 

Request for Judicial Notice 

Plaintiff requests judicial notice of a Fictitious Business Statement filed with the Contra Costa 
County Clerk Recorder’s Office. The unopposed Request is granted. Evid. Code §§ 452, 453. 

Defendant requests judicial notice of Contra Costa County Urgency Ordinance No. 2020-29. 
The unopposed Request is granted. Evid. Code §§ 452, 453. 

Legal Standard 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. (Code Civ. Proc. § 483.010(a).) Attachment is a harsh remedy because it causes 
the defendant to lose control of their property before the plaintiff’s claim is adjudicated. (See 
Martin v. Aboyan (1983) 148 Cal.App.3d 826, 831.) Because of this, the statutory requirements 
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are strictly construed. (See Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 
Cal.App.4th 1474, 1476.)  

A writ of attachment may be issued only in an action on a claim or claims for money, each of 
which is based upon a contract, express or implied, where the total amount of the claim or 
claims is a fixed or readily ascertainable amount not less than five hundred dollars ($500). CCP 
§ 483.010(a). A claim is “readily ascertainable” where the amount due may be clearly 
ascertained from the contract and calculated by evidence; the fact that damages are 
unliquidated is not determinative. (CIT Group/Equipment Financing, Inc. v. Super DVD, Inc. 
(2004) 115 Cal.App.4th 537, 540-41 [attachment appropriate for claim based on rent calculation 
for lease of commercial equipment].) 

If the action is against a defendant who is a natural person, an attachment may be issued only 
on a commercial claim which arises out of the defendant’s conduct of a trade, business, or 
profession. (CCP §483.010(c). Consumer transactions cannot form a basis for attachment. 
(CCP § 483.010(c); Kadison, Pfaelzer, Woodard, Quinn & Rossi v. Wilson (1987) 197 
Cal.App.3d 1, 4 [action involving trust property was a commercial, not a consumer, transaction].) 

The court will issue a right to attach order if the plaintiff’s declarations establish the probable 
validity of the plaintiff’s claim. (Code Civ. Proc. § 484.090(a)(2).) The Plaintiff has the burden of 
proving both that its claim is one upon which an attachment may be issued and the probable 
validity of such claim. (Bank of America v. Salinas Nissan, Inc. (1989) 207 Cal.App.3d 260, 
271.) 

The court may issue a right to attach order if the plaintiff shows all of the following: (1) the claim 
on which the attachment is based is one on which an attachment may be issued (CCP 
§484.090(a)(1)); (2) the plaintiff has established the probable validity of the claim (CCP 
§484.090(a)(2)); (3) attachment is sought for no purpose other than the recovery on the subject 
claim (CCP §484.090(a)(3); and (4) the amount to be secured by the attachment is greater than 
zero (CCP §484.090(a)(4)). 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (Code Civ. Proc. § 481.190; see also Loeb & 
Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who 
opposes a right to attach order must give notice of his objection, “accompanied by an affidavit 
supporting any factual issues raised and points and authorities supporting any legal issues 
raised.” (Code Civ. Proc. § 484.060, subd. (a).) The defendant may make a claim of exemption 
with respect to his property in the opposition. (Code Civ. Proc. § 484.070.) 

Analysis 

Plaintiff seeks a right to attach order against Defendant in the amount of $515,922 which 
includes estimated costs of $3,000 and estimated attorney fees of $52,500. Plaintiff’s claim is 
based on a Guaranty of Lease executed between it and Defendant Robin Zeman. (Complaint at 
¶ 9, Ex. B.) 

An Amount Due That is Fixed and Readily Ascertainable 

A claim is “readily ascertainable” where the damages may be readily ascertained by reference 
to the contract and the basis of the calculation appears to be reasonable and definite. CIT 
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Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 537, 540-41. 

Here, the Court notes that there are significant disputes with respect to the amount due. For 
example, Plaintiff includes in its amount due $50,000 for tenant improvement allowance under 
the Lease Agreement. (Rey Decl. ¶ 51.) Defendant testifies that “there were numerous 
difficulties regarding Reliez Valley Ventures, LLC not performing promised tenant improvements 
correctly or at all, in some cases.” (Zeman Decl. at ¶ 15.) Defendant then details several 
unperformed or improperly performed tenant improvements. (Id.) 

Plaintiff also includes $10,000 in “estimated cost to replace property taken or destroyed by 
Defendant.” (Rey Decl. ¶ 51.) Defendant disputes that she took or destroyed any property 
belonging to Plaintiff. (Zeman Decl. ¶ 23.) 

As a final example, Plaintiff includes $6,000 in “estimated common area expenses from October 
1, 2020 until end of Lease Term[.]” (Rey Decl. ¶ 51.) There is no provision in the attachment 
statute for estimated costs; by definition Plaintiff may only seek attachment for “readily 
ascertainable” amounts. 

Plaintiff has not demonstrated that the amount due is fixed and readily ascertainable. 

Attachment is Based on a Commercial Claim 

Section 483.010, subdivision (c) prohibits a prejudgment attachment against a defendant who is 
a natural person unless the claim arises out of a trade, business, or profession. 

If the action is against a defendant who is a natural person, an attachment may be issued only 
on a commercial claim which arises out of the defendant’s conduct of a trade, business, or 
profession. CCP §483.010(c). Consumer transactions cannot form a basis for attachment. (CCP 
§ 483.010(c); Kadison, Pfaelzer, Woodard, Quinn & Rossi v. Wilson (1987) 197 Cal.App.3d 1, 4 
[action involving trust property was a commercial, not a consumer, transaction].) 

The conduct of a trade, business, or profession is generally activity “which occupies the time, 
attention and effort. . . for the purpose of livelihood or profit on a continuing basis.” (Nakasone v. 
Randall (1982) 129 Cal.App.3d 757, 764 [quoting Advance Transformer Co. v. Superior Court 
(1974) 44 Cal.App.3d 127, 134].) “The term ‘business,’ therefore, embraces any activity 
engaged in for profit or for gain. The phrase ‘engaged in business,’ however, generally is held to 
imply business activity of a frequent or continuous nature.” (Id.) There is a distinction between 
one who spends his time and effort in carrying on an activity for livelihood or profit on a 
continuing basis and one who merely conserves his personal investments. (Id.) 

Defendant relies on Advance Transformer for its argument that attachment is not available 
where, as here, Defendant is not in the business of making guaranties. (Opp. at 14:4-6; see also 
Zeman Decl. at ¶ 21.) On reply, Plaintiff argues that “Defendant is in the beauty business and 
her guaranty of the Lease Agreement for her business arose from those facts” (Reply at 1:13-
14) and that under the complete test from Advance Transformer, Defendant’s guarantee is a 
commercial claim arising out of Defendant’s conduct of a trade, business, or profession. (Reply 
at 11:26-27.) 

Under Advance Transformer, the exercise of judgment is required on a case-to-case basis to 
determine whether the activity of the defendant with respect either (1) to the extension of credit 
generally, or (2) to the business of the primary obligor is such as to justify the conclusion that 
the guarantee of the primary obligor’s debt sued upon is part and parcel of an activity which 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/22/21 

 
 

- 38 - 

occupies the time, attention, and effort of the guarantor for the purpose of livelihood or profit on 
a continuing basis. (Advance Transformer, 44 Cal.App.3d at p.144.) 

Here, there is no evidence that Defendant Zeman is in the business of making guaranties. There 
is evidence, however, that Defendant owned and operated Robin Nicole or Robin Nicole Beauty 
Bar. (Zeman Decl. at ¶ 3.) Indeed, Defendant Robin Zeman testifies in her declaration that she 
has “owned and operated this business for the past 17 years.” (Id.) This would appear to put her 
guaranty squarely within the second  

As a consequence, the Court finds, based on the evidence before it, that the claim against 
Defendant in this case is one upon which a writ of attachment may be issued.  

Probable Validity 

In order to show that their claim has a probable validity, the Plaintiff must show that “it is more 
likely than not that the plaintiff [or cross-complainant] will obtain a judgment against the 
defendant on that claim.” (Code of Civil Procedure §481.190.) 

A lender is entitled to judgment on a breach of guaranty claim based upon undisputed evidence 
that (1) there is a valid guaranty, (2) the borrower has defaulted, and (3) the guarantor failed to 
perform under the guaranty. (Gray1 CPB, LLC v. Kolokotronis (2011) 202 Cal.App.4th 480, 
486.) 

Here, Defendant has answered the Complaint and raised several affirmative defenses, including 
sham guaranty and failure to mitigate. In opposition to the application for writ of attachment, 
Plaintiff argues that the guaranty is unenforceable under the sham guaranty doctrine, relying on 
a string of authority, including Torrey Pines Bank v. Hoffman (1991) 231 Cal.App.3d 308 and 
Valinda Builders, Inc. v. Bissner (1964) 230 Cal.App.2d 106. (See Opp. at 10:16-22.) 

To determine whether Defendant’s guaranty is a sham guaranty, the Court must examine 
whether the legal relationship between the guarantor and the purported primary obligor truly 
separated the guarantor from the principal underlying obligation, and whether the lender 
required or structured the transaction in a manner designed to cast a primary obligor in the 
appearance of a guarantor. (River Bank America v. Diller (1995) 38 Cal.App.4th 1400,1423; see 
also Torrey Pines, supra, 231 Cal.App.3d at p. 320.) 

In Torrey Pines, there was no legal separation between the husband and wife guarantors and 
the trust that was the primary obligor on the loan because the husband and wife also were the 
trust’s trustees and trust law made trustees personally liable for the contracts they executed on 
the trust's behalf. (Torrey Pines, supra, 231 Cal.App.3d at p. 321.) In Valinda Builders, there 
was no legal separation between the guarantors and the primary obligors because they were 
the same people. Indeed, the individuals who guaranteed performance under the purchase 
agreement also were the individuals who entered into the purchase agreement as the primary 
obligors. The individuals remained the primary obligors even after they formed a corporation to 
perform their obligations because the seller never authorized them to do so nor released them 
from their obligations as the primary obligors. (Valinda Builders, supra, 230 Cal.App.2d at pp. 
107–109; see Roberts v. Graves (1969) 269 Cal.App.2d 410, 412, 418 [where guarantor and 
primary obligor are the same person, there is no legal separation between them unless and until 
the other contracting party agrees to substitute a new person or entity as primary obligor].) 

Such is the case here. Defendant Robin Zeman is both the Lessee and the guarantor of the 
lease obligations. (See Zeman Decl. at ¶¶ 4,11.) Plaintiff does not address the sham guaranty 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/22/21 

 
 

- 39 - 

authority on reply. Plaintiff argues that “[a]ssuming, arguendo, that the Guaranty is not 
enforceable (RVV disagrees with this contention), Defendant’s business remains liable under 
the Lease”’ (Reply at 4:20-24.) Critically, however, Plaintiff has alleged a sole claim for breach of 
guaranty which is the basis of its application for right to attach order. The Complaint does not 
allege a claim for breach of the Lease (although its breach of guaranty claim is predicated on a 
breach of the underlying Lease Agreement (see Complaint at ¶ 21)). 

Torrey Pines Bank and Valinda Builders cast significant doubt on Plaintiff’s ability to prevail on a 
claim for breach of guaranty against Defendant. Plaintiff has not demonstrated that it is more 
likely than not that it will obtain a judgment against Defendant on its claim for breach of 
guaranty. As a consequence, the application is denied. 

 

  

28.  TIME:  9:02   CASE#: MSC16-02049  
CASE NAME: KIRKER VS LICO  
HEARING ON MOTION TO/FOR AN ORDER STRIKING ANSWER TO DEFENDANTS FILED 
BY MICHAEL E KIRKER, LISA A KIRKER 
* TENTATIVE RULING: * 
 
Vacated. Settled on 1/19/21. 
 

 

29.  TIME:  9:03   CASE#: MSN20-1722 
CASE NAME: RE: DEANNA LEWIS; APPROVAL FOR TRANSFER  
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY PEACHTREE SETTLEMENT FUNDING, LLC  
* TENTATIVE RULING: * 
 
Granted. 
 

 

 


